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ABANDONMENT OP CONTRACT. • 

Whore by the tergis of e contract the acta to1)6 p^driQ^tl are mntaal 
and dependent, either party may abandon the contract, on failure of 
the other to comply with his part of iU-'^McOraw V. l^uUing^ 1 Frte- 
matCt a: R,, p. 357. (1844.) 

(Thc Chancbm«or cited Ketrhum v« Everton^ 13 Johau 359 ; Raynumi 
T. Btarnard^ 12 John.^ 274 ; Palmer v. Ha»d^ 13 John., 434.) # 

ABATEMENT. 

*A defendant cannot plead in abatement after pleading in bar. If 
he does, the plaintiff* may disregard such plea, and the Court should 
order it to be taken away from the files. — OdU "V^ Floyd if EnoiM* 
6 Afkamat JR., p. 248. O 845.) 

ACCESSORY. 

An accessory cannot be tHed without his consent, befoi^O' the cod* 
▼iction of ithe principal, unless they are tried together.-— Whitehead 
V. T/iC Stair, 4 Humphrey^ jR., p. 278. (1844.) 

( Fletcher Sf Ready cited 1 Rues., 21^36 ; 1 Hale, 623 ; 2 Bau»kins^ 
P. C. c/uiv. '^9, sec. 45 ; Foifer, 360 ; 4 Black., 40 ; 1 C/iUly, 266—272 ^ . 
16 M<iM.:423; 3 Mass., 12G; 2 Burr's Trial 440; 7 Serg. ^ Rawle, 
491 ; kex v. Russell, 1 Mod. C. C. 356 ; 1 Russ., 38 ; 1 Hale, 625.) 

< 

ACCORD AND SATISFACTION. 

' To a suit for unliquidated damages, the defendant may plead that 
ho had delivered to the plaintiff, and that the plaintitf * bad received 



2 ACKNOWLBOGMBNT. 

/rotn him, goods of less value than the sum claimed, in satisfactioii 
of the demand. — BtUeman v. Daniels, 5 Blacltford^i R., p, 71 (1844.) 

lillROR to the Men Circuit Court 

Sui.LfTAir, J.<p-Tbe plaintiff in this case sued on an fndenture of lease* 
and laid l^s damages at 300 dollars. The defendant pleaded that the 
testator in his life-time, and after the breach of said covenant, delivered 
to the plaihlifTffood.s, wares, and merchandize, of the value of .100 dult 
lars, in full satisfaction and discharge of the damages in said declara« 
tion menti(tned, and of all the damages sustained by the plaintiff by 
reason of the non-performance of said covenant by defendants ; and 
that the plaintiff then and there received said goods, Sec. in full satis- 
faction and discharge of said 300 dollars, and of the damaged sustained 
by the plaintiff, by reason of the breach of said covenant, &c. To 
this plf^ the plaintiff filed a general demurrer. The Court overruled 
the demurrer, and gave judgment for defendants. 

The plaintiff in error contends that the plea is insufficient, because 
i^he payment of a less sum than b claimed in daniages is pleaded in 
satisfaction of the sum so claimed. 

The rule is. that the payment of a less sum, after a debt becomes 
due, cannot be pleaded in satisfaction of the whole debt.-^ C«m^r v. 
Wane, 1 Strange^ '426 ; P/fcA v. Suttm, 5 Easl, 280. But, in Watkin- 
ion # Ingletby, -5 Johns., 390, the Court remarked, that the cases in 
which the law had been so adjudged, went upon the ground that it 
was apparent and palpable that the sum paid could n'ot have been a 
satisfaction of the sum due. 

In the j>resent case, the damages were unascertained and uncertain, 
and the rule cannot apply to it. In cases where the damages are 
unliqidated, the payment of a less sum tlian that demanded, may be 
pleaded as a satisfaction of the whole demand. — Wilkinson v. Byers, 
1 Adiilph. 4* EUis, 1 06 ; Steinman v. Magnus, 1 1 East, 390 ; 1 Ld. 
Raym. 122; 2 H, BL, 317; PinneVs Case, 6 Co., 117. 

The Court did right in overruling the demurrer,, and the judgment 
must be affirmed. 

Judgment affirmed, with costs. * 

Accord and satisfaction cannot be pleaded to an action on a judg 
ment. — l^y v. Riley, 1 Spencer's R., p. 114. (1844.) 

( Ten Eyck cited 1 Chit. PL, 485 ; 3 ChU. PL, 096 ; 3 EaH, 251 ; 
7 East, 150 ; I Green's R., 68.) 

ACKNOWLEDGMENT. 

1 
The Court directed the officer to 61e an acknowledgment of a mai 
ried woman who was deaf and dumb, the nature of the transaction 
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naviiifr been tWy explainecl to her by et^ns, ami she in Hke manner 
signifying her assent, and these facts appearing upon affidavit and 
also upon the certificate. — In re Sarah Harper, 7 Scott's New Rep,, 431. 
(1845.) 

ACTION. 

No action will He to«enforce a contract which is in yiolation of a 
statute, or of the common law, or which is universal in its character« 
and contraiy to public pciiicy. HaUy. Henderson, 4 Humphreys* R,, 
p. 199 (1844.) 

(Green, J. cited Wheeler v. Russell, 17 Mass., 257.) 

An accepted draft for the payment of money, on a contingsncy 
which nuty never happen, will not support an action against the ac« 
ceptor ; nor is such an instrument a bill of exchange. Henry v. ifa- 
zen, 5 Arkansas R., p. iO\. (1845.) 

(Sebastian, J. cited Chilfy on Bills, 154; Roberts y, Peake, 1 Burr., 
323 ; B levins v. Blevins, 4 Ark, 1^., 441 Hawkins v. Walkins, 5 Ark. R., 
481.) f 

ADMIRALTY. 

The Courts of the United States, in the exercise of their admiralty 
and maratime jurisdiction, are exclusively governed by the legislation 
of Congress, or, in the absence thereof, by the general maratime law ; 
and no State can., by its local legislation, narrow or enlarge such juris- 
diction. The Barque Chusan, 2 Story s R,, p, 455. (1845.) 

(SroRV, J. cited The Ship Genera^ Smith, 4 Wheat., 488; PeyrouxY. 
Howard, 7 Peters, 324; The Brig Nestor, 1 Sumner, 73; Houston r. 
Moore, 5 Wheat., 1 ; Gibbons v. Ogden^d Wheat., 1; Holmes v, Jenni- 
9on^ 1 4 Pettrs, 640.) 

• ADVANCEMENT. 

If a father pays the consideration money, upon the purrhase of real 
estate, and takes a conveyance of the estate in the name of his child, 
tha legal presumption is that it was intended as a gift, or advancement 
for the child, and not as a trust for the benefit of the father. Partridge 
V. Haveus, 10 Paige's Ch. R.,p. 618. (1845 ) 

• 

(Thr Chancellor cited I^M?. Law of Trusts, \^^ \ 3 Sug. Law oj 
Vend., 'i62, 10th London Ed.) 

Where a father placed a son in possession of a tract of Imd, with 
the intention that he shoa J have the u**) of it as a gilt sucli a state of 
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circumstances ej^cludes the idea of a contract for the paynorent of rent f 
yet wheie the father, under such a state of things, ^iecl intestate, the 
use and occupation of the land should be charged against the son in 
the distribution of the estate as an advancement. dto6inson v. Robin* 
ion, 4 Humphrey$' R.,p. 392. (1844.) 

Every voluntary conveyance by a parent to a child, is not fraudulent 
against creditors, but, when made in good faith by way of advance* 
ment, and abundant property is retained by the parent to pay all hit 
debts, it is good against existing as well as subsequent crodkora. 
Cutler V. Griswold, 1 iValker's Ch. R., p, 437, (1845.) 

(The Chancbllor cited Van IVyck v. Seward^ 6 Pms^,*s Ch-, 62 ; 
Bank of United States v. Hausmant 6 Paige's Ch , 526 ; Seward v Jack" 
ion\ 8 Cow., 406 j Jackson v. Post, 15 Wend., 588; Salmon v. Bennett 
1 Com., 525.) 

An advancement to a child made subsequent to a will, is to be 
taken as a satisfaction of a legacy to that child, pro toio or pr** tanto, 
according to its amount. Moore \, Hilton, 12 Leigh* s R., p. I. (1844.) 

(Tucker, J. cited Jones v. Mason, 5 Rand,, 577 ; Itoslins v. Hos* 
kins, Prec. in C/i., 263 ; Trimmer v. Bayne, 7 Fm., 508 ; Pye Aparte^ 
18 Ffli., 140; Monck v. Monck^ 1 Ball 6f Beat. 298.) 

AGENCY. 

# 

Where an agent, acting within the scope of his authority, does a 
thing, which standrng alone and by itself, Would be binding on bis 
principal, and Eft the same time does something fnore, wlncli he was 
not authorized to do, and the two are not so interwoven with each 
other that they ca?lnot be separated, but constitute different partj^'oi 
the same contract, that which the agent was authorized to d<i, is bind- 
ing on his principal, and thst o'nly which he was not authorized to do, 
. is void. — Hammond v. Michigan State' Bank, 1 Walker's Ch^ /?,^^214. 
(1845.) 

(Van Dyke ^ Harrington cited Co. Lift., 258, a ; 4 Cruise's Dig.., 216. 
Sec. 45; 4 Cruise's Dig. 218, sec. 49, 60 ; Warner \. Howell, 3 Wath. 
C. C. R., 12; Griffith v. Harrison, 4 T. R., 741 ; Story on Agencp, 
156, 160; 2 Kntt's Com, 617, 618; Sfatn of Illinois v. DftUafield,l^ 
Paige's Ch., 527 ; S. C. on Appeal, 2 Hill, 155 ; Nixon v. Hytf^ratt, 5 
/. H., 58 ; 7 J. R., 390 ; Chittyon Cont., 171, Nate 1 ; 6 Cow., 354. 

The Chancellor cited Co. hiit., 158, a ; Story on Agency^ 159» 
tec. 168; Livermnreon Agency, 101, 102; 5 J. R., 58; 7 J. /J., 390; 3 
T. jK., 757< 9 P/V;t., 539.) 

Oneactitiq^ as an auf«*rir, maysue in hi* vvn name for the recovery 
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of the ammont of a draft drawn by hirnself. and accepted by the 
debtor of bis principalAj-^^Jtt/uuaH v. Bnuhrar^ 6 Robuaun's La, R^ 
^..477. (1 84.').) . 

(Simon, J. cittd 6 Mart., 201 ; 5 Marl, N. S., 40; 4 Mart., N. 5., 

107.) 

■ « . 

Where an agency, constituted by writing, is revoked, but the 
written authority is left in the hands of the agent, and he subsequently 
exhibits it to a third person, who deals with him as agent on I lie faith 
of it without any notice of the revocuiion, the act of the agent, within 
the scope of the authority, will fiiml the principal. — Beard v. Kirk, 11 
New Hampshire R., p, 377. ( 1844.) 

A person who deals with an agent is bound to inquire into his au- 
thority, and ignorance of the extent of the agent's authority is no 
excuse. — Hammond v. Michigan State Bank, 1 Wal/cer** Ch.R.fp. 214. 
/1845.) 

• • 

( Vait Dyke 8f Iltsnington cited Story on Agrncy, 69 ; At wood v. Mtm^ 
Mvgs, 7 Barn, if CresJi., 278 ; Wilimgtnn v Herring, 5 Bing,, 442 ; 
1 Pet. 2G4, 290 ; 1 Chttti/ on Cont,, 174, 177 ; SfiOio v. Perrt/, 9 Pick., 
642 ;* Lee v. Monroe, 2 P^t, Cond. R., 531, and notf. at the, end of th§^ 
case; 13 Pet. Abr, r)OS Denning v. Smith, 3 /. C. R., 344.) 

Where a factor or merchant, accepts a bill on the faith of produce 
consigned to hira, it must be cunsideied as an advance on it, and he 
has, for the amount thereof, the same privilege as though the advance 
hwibeen made in money ; and other creditors, who have no privilege, 
cannot take the prop>erty from him, without paying his adviinces. A 
creditor of a consignor, whojias attached property of his det)tor, in 
the hands of a con.««ignee. who claims a privilege fi>r acceptances made 
by him on tliK faith of the consignment, mnst show, in tinier to take 
the property out of the hands of the latter without paying the amount 
of his acceptances, that the acceptances were not made in vrooi\ faith, 
and that the consignee is not bound to pay them. — Lamhth v. Turr^ 
hull, 5 Robinson's La. R., p,2Qi. ( i S45.) 

An agent, whether of the public or of individuals, who is author- 
ized to sell property, for the hest price that can he obtained for it, 
cannot become tJie purchaser, either in his own name or that of an- 
other, whether the sale be public or private. — Ingcrson v. Starkweatktt^ 
t Wafer's Ch. R.,p. 346. (1845.) 

AGENT.— MASTER OF VESSEL. 

Tua master of- a vessel is authorized, under his general powers, to 
make a contract of affreight nu^xt, uv.ti t'e owner is bound to [lerforoi 
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mny lawful agreement be may enter into reUtiye to the usual employ^ 
ment of the vessel. -^B^r^erof v. Farisht 9 Robinum^ La. R., p. 346 
(1845.) 

(MoRPHT, J., cited Abbott on Shipping, Part II., chap, 2, p. 77; 3 
' Kent** Comm., 162; Story on Agency, Sec. 116, 161.) 



AGENT— MISREPRESENTATION OP. 

Defendant, being owner of a house, employed an agent to sell it 
The agent described it as free from rates and taxes, and did not 
know it to be otherwise : but it was in fact liable to certain rates and 
taxes, as the defendant knew. On the faith of the agoutis description, 
plaintiff bought the house. 

• 

Held, that plaintiff might maintain case for deceit against defendant, 
though it did not appear that defendant had instructed the agent to 
make any representation as to rates and taxes. — Fuller v. WUsom^ 

3 Queen's Bench R., p. 58. (1844.) 

^ (Thesiger Sf Francill/m cited Lymey y. Selby, 2 Ld. Raym., 1118; 
Schneider y, Hvath^ 3 Ca?npb,,bOQ\ Paioson v. Watson^ 2 Cofpp.,'lS5f 
Miiyhew v. Eames, 3 Bam. 4* Cress., 601 ; Willis v. Bank of England, 

4 Adolph. 4- Ellis, 21. 

Pollock (Att. Gen.) Sf Martin, contra, cited Cornfoot v. Fowk9^ 
<5 Meeson and Webby, 358 ; Haycraft v. Creasy, '2 East, 92 ; Pickens9g 
T. Dawson, 4 Taunt. 779 ; Freeman v. Baker, 5 Bam. S^ Adolph. 797.) 



AGENTw-POWER TO GIVE NOTES, 

The agent of a manufacturing corporation was empowered by its 
by-laws to manage the affairs of the corporation crmmitted to his care, 
and to exercise the powers committer to him according to his best 
ability and discretion, and promptly to collect all assessments and other 
suras that should become due to the corporation, and to disburse them 
according to the order of the board of directors, who were made a 
boaid of control over him. , 

Held, that the agent, if the board of directors did not interpose to 
control his proceedingn, had authority to employ workmen to cany on 
the business of the corporation, and to pay them with its funJs, or, 
o««t being in funds, t« give the notes of the corporation in payment.—" 
Bates V. Keith Iron Company, 7 Mctnaif's R., p. 224. (1844.) 

(Wii.DR, J., cited Odiome v Maxcy, 13 Mafs. 178, and !5 Mam. 
39 5 WJiite V. Westport Cotton Many/ Co., 1 Pick., 220.) 



AGREKMeNT. 



AGREEMENT. 



An agreement under seal, made by the holder of a {iromisaory noto 
with the maker, not to aue on the note for a limited time ieifter the 
game became due, is no bar to a suit brought on the note before the 
ex|MrBtion of the given time. — MendeuhallY* Lenwdif 6 Blackford^ $ E.^ 
y. 125. (1844.) 

ERROR to the Watfne Circuit Court. 

Blackford, J. — LenwU brought an action of debt against G. and (7. 
Mendmhall^ upon a^promissory note for the payment of 434 dollare. 

The defeniiaiits, inter alia, pleaded two special pleas in bar. which 
are substantially the same. These pleas rely upon an agreement 
under seal, which, subsequently to the date of the no|p, and about a 
month before it became due, was made by the plaintiff* and 6r. Menden^ 
kail, one of the defendants. The following is the substance uf the 
agreetment. 

it was agreed that the plaintiff held two promissory notes, for 434 
dollars, each, against the defendants ; that for the better securing the 
payment (»f these notes, G, M'^nrienhall agreed to assign to the plamtiff 
notes ai^ainst divers person&tothe amount of 86S dollars. The poirtiee 
agreed that the two notes against the defendants should be pirced in 
the hands of a oertoin justice of the peace, and also tbat the notes to 
be assigned to the plaintiff should, for the purpose of collection, be 
delivered to the same justice ; the justice was to collect the money due 
on the assigned notes ; endorse on the tW4» notes against the defend- 
ants the money so collected, oud pay the same to the plaintiiT; and if 
any of the assigned notes could not be collected, 6r. MendtnhaU was 
to supply the deficiency! 

The pleas aver, that G. Mmdenkall assigned and delivered I he notes 
to the justice, according to the agreement ; that the plaintiff has col- 
lected a part of the money before the justice ; and that it is not yet 
ascertained that any of thf»se notes cannot be collected. 

There is a general demurrer to these pleas, and judgment theveoii 
for the plaintiff*. 

These pleas are no bar to the action. The most that the agreement 
on the part of the plaintiff can amount to, is, that he would receive 
the as>igned notes as a collateral security for the amount <lue him 
from ilie defendfints ; that he would credit the defendants with what- 
ever money c uld be cf>11ected on the assigned notes: and that during 
the lime necessnry for the collection of those notes, he would not sue 
the delendnnts on the tw<i nort«s which he held against them. 

This covenant, to be a bnr to tlie action, must be construed to be 
in the naiure of a release. But ]t w^ll not bear that construction. If 
it were a oovene^nt never to sue the defendants on the twp notes, it 
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would have the effoct of a release, on the principle of avoiding a raol* 
tipliciiy of Jiuits. — 5 Dae, Abr.^ 683; Berry v. Bates, 2 Hlackf., 118; 
2 Will. Saund., 48, note. It is not, however, a covenant of that deHcrip* 
tion. It irt only an a^eement not to Rue for a limited time ; and ^e 
law is settled, that such nii agreement is n<i bar to an action brought 
before the expiration of the oiven time Damages may be recovered 
for a breach in such a case, but the covenant cannot have the effect 
of a release. In aj[:a8e where a judgment-creditor took n mortgage 
as security, and agreed not to proceed on the judgment until the mort- 
gaged property was disposed of, and then only in case of on unsati-siied 
balance, -7-lhe Coutt held, that as the covenant was not peipetual, it 
did not amount to a release of the ju«lgment. — Scriba v Deane*, 
1 Brock,, 166. This pnuciple is also decided by the same Court, in 
Gamett v. Macm, 2 Brtfck., J 85. 

The following case is very similar to the one before us : — After 
flome of the ini#alments of a bf>nd were due, the parties agreed under 
seal, that the obligor should deliver to the otdigec all the hops he 
should raise for five years : and that twt>-lhirds of the value of the 
hops delivered in each year should be endorsed on the bond till the 
same was paid ; and the remaining one-third should he paid in cduah. 
Before the time for the delivery of the hops was expired, and before 
any default by the obligor, a suit was brought on the bond, and the 
agreement was pleaded in bar. The Court held, on demurrer to the 
pTea, that if it were admitted* that the plaiiuiff was to receive payment 
in hop<^ as stated in the plea, and in the meantime was not to sue on 
the bono, the agreement was no bar to « suit brought in violation of 
its terms ; but that the defendant's only remedy was an action for the 
breach of the agreement.— CAiW/#fr v. Htr/irk, 19 Jnhns.^ I:i9 

These. authorities sustain the decision of the Circuit (/ourt, that the 
pleas under consideration are bad. 

After these pleas were adjudged to be insufficient, the cause was sub- 
mittec) to the Circuit CouH upon the general issue and simte Hpecial 
pleas in bar; and a judgment was reruiered in favor of the plaintiff 
for the amount of the nott.' described in the declaration, with interest. 
The evidence is sot out in the rect>m, and 8lnr»w8.j;hat the judgment 
IB- correct, with the exception that the defendants are not credited 
with the money collected by the justice on the assigned mtes. Thai 
objection, however, is obviated hy an agreenYent of the parties. 

The judgment is affirmed, with ^ per cent, damagen and coatiu 

ALEATORY CONTRACTS. 

A stake-holder who pays oyer the amount bet on a borRO-race, wrffc 
out the fianctifm of a majority of the judges «»f he race, will bo res^ow 
aible to the winrrer— X>a«/rAi« v. Brouunrd^d Robnstm*i La. R .f».5]& 
(1845.^ . 



AMENDMENT. V 

ALIBI. ■ 

In answer to an alibi set up on a trial for felony, the prosecntor 
Vnay show the circumstances under which the prisoner was seen neai; 
the bpot in question, though those circumstances inrolve the conraiis* 
sion of another felony by him. — Regina v. Briggt, 2 Moody if RobtJt' 
9on'sR..p. 199. (1844.) 

ALIEN, 

J. L. was born in the- city of New-York, in 1819, of alien parents, 
during their temporary sojourn in thatcitv. She returned with them 
the same year to their nati\e country, and always resided th^fe after- 
ward;^, h was held, that she was a citizen of the United States. — 
LynrA v. Cltirke^ 1 Sand/ord's Ch. R.,p. 583. (1846.) ; 

*fSpeiT, (srim, Huffman if RohtrUwi, cited, 1 Chitty^ Com* LfxWi 109 ; fVoa^s 
Civil Lawt 6. 1 chap.\ 2, v. 1 15 ; Ccdvin^s Case^ 7 Coke 1 ; 1 Black. Com,,- 
361>— 373 ; Co. LitU 128 6./129 a. stc 198^ Ckitty <m Descents, 33, and casss 
cued ; 2 Kent's Com,, 39, 42 ; Wkeaton v. Peters, d Peters^ 591 ; Bainss v. 
Schoontr Catharine, 1 Baldw., C. C R., 563 ; Collingwood v. Pace, 1 Vent^ . 
414 ; Jackson v. Green, 7 Wend., 334 ; Levy v. McCarty, 6 Peters, 102 ; Jack' 
son ▼. Sanders,' 2 Leigh, 100 ; Story's Corifl. oflMws, p. 47, sec. 48. 

Mackay, Radcliff fy, Sherwood, contra cited, Cooper's Lessee, v. GaXbraith, 
3 Wash., C. C. R., 546 ; Inglis v. Sailor's Snngllarbor, 3 Peters 190; Man- 
chesUr v. Boston, 16 Mass. 230; Case v. Clarke, 5 Mason's, C C. R.,70; 
Chirac v. Chirac, 2 Wheat. 269, 5fw^'* Coi^/l. of Laws, p. 46, «ec. 40 ; VattsfM 
law of Nations, by Chitty, 101— 106 ; Jackson v. White, 2 J. R. 313. 

The Assistant Vice Chancei.lor, cited Litt.'TenureSs sec. 198f^21>y-- 
ers, JR. 224 a, ; and S. C. in Jenkins' Cent. Cases, 5 Cent. Case, 91 ; Calvin's 
Case, 7 Coke 1 ; Co. Litt. 8 a, 129 o ,• JBocoii ▼. Bacon, Cro. Car., 601 ,' 
Comyn*s Digest, Alien R. 1 ; Bacon's Abr. Aliens, A. 1 Black. Com. 866, 
Doe ▼. Jones, 4 T. il. 300 ; Doc v. Ackland, 2 Bam. ^ Cress. 779 ,' Chitty's 
Lots of Descents, 33 ; 1 Hallam's Constitutional Hist, of Eng. 422, note 1 ; 
Wkeaton v. Pcter«, 8 Peter* 591 ; * Debates on the Judiciary, 1802, p. 372 ; 1 - 
Story^s Com. on the Const., sees. 157, 158, and note 2 ; 2 Story's Csm. on 
Const, 'sees. 794 — 797 ; Rawle on ^ Const., 86, 253 ; Dti Ponceau on 
Jurisdiction, 'lai ; 2 Xeiif * Com. 39, 49, (2nd edition;) 2 Wilson's Works, 
448, 449 ; 1 Tucker's Blackstone, part 2, App. 101 ; 1 Bouvier's Law 
DicLf tit. Alien, p. 98, ajtd Allegiance, v. 99;. Barzixas v. Hopkins, 2,R^d., 
273 ; De Partidas, 4, ttt» 24, Laiz^ 2 ;^ifovisima Recopilacion de las Leges di 
^jtana^ Ub. I, ^7. 14, 1, 7; Just, of the Civil Laws^ Spain, B. 1. tit,. 5,, 
ehap. 1, *y. I; 2 DomaVs Civil Law, by Dr. Strahan, 376, TOte Public Lawj^ ^ ' 
ir. 1, tit. 6, «ec. 4, Sidfd. 2 and 5.) • 

AMEND MBNTi 

If a suit be broni^bt \n- the name of A. B. wai ** othera,'* tka.Moord 
cannot be amended by strikt'if^ out ** others," and insetting thana me xifH' 
an>ot}H*r pHity. more e5iped»lly Wen the cause had been previovsly: 
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referred to arbitratora, from whose award there had foeeo an appeiL— 
Varksadden v. McGhee, 7 Waiis and SergrauVt R. p. 140. (1845.) 

{Binnekard J. cited Wilson r, Wallacej 8 Serg. df RawU 53; Chsmher- 
Im ▼. Hue, 6 Watis, 373 ; Reitzd v. Frankim. 5 Waiis and Sergeant ai 
LeeY. Gdfbone, 14 Serg. 4-i{«»/^ 105.) 

APPLICATION— LETTERS PATENT. 

The use of known things, and actinpr with them in a known manner 
producing^ results or effects abeadj known in a more economical or 
beneficial manner, is the subject of letters Patent. — Crfou ▼. Prioi 
IWebiter's Rep. on P(UenU,p. 377. (1844.) 

APPORTIONMENT. 

An authority to A. cannot be assigned or executed bj B. — Broelu 
▼ Byam, 2 Story's R,,p, 525. (1845.) 

APPROPRIATION^ OF PAYMENTS. 

Where money is paid by, or received for a debtor by his creditor, 
the debtor may appropriate it to the payment of whatever *debt he 
pleases ; if he omit to appropriate it, the creditor may apply it to the 
satisfaction df whatever demand he pleases ; if neither party apply 
it, and various debts be due, the Court will make the appropriation 
thereof according to the equity of the case. — Gordon ▼. Hobarl^ 2 
Story's R., p. fiA^is (1845.) 

A debtor owing a debt consisting of principal and interest, and 
making a partial payment, has a right to direct its application to 
to much of the principal in exclusion of the interest, and the creditor, 
if he receives it, is bound to apply it, accordingly. — Miller v. Trevil* 
im, 2 Robinson's Va. R., p. 1. (1844.) 

(Allen J. cited Pindall v. Tb^ank of Marietta, 10 Leigh, 184.) 

Where a creditor has two claims against Ae same debtor, one of 

which is well secured, and the other not secured, upon a payment 

being' made, the Court will apply it to extinguish the claim for which 

there is no security.— Planters* Sank v. Stockman, 1 Freeman's (Jh. R^ 

JI.503. (1844.) 

ARBITRATION. 

When patties refer certain matters in difference to arbitration, and 
either party neglects to bring forward before the arbitrators any de- 
tnmod he may have against the other party, which is within the scoo# 
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ai tho reference he forfeits bin claim to it. — Sfipp ▼. T%e Washington 
HaU Company, 6 Bfachford'M R., p. 47:^. (1844.) 

(Blackford J. cited Sfnitk ▼. Johnston^ 15 East; 213; Dunn v. 
Murray, 9 Barn. ^ Cr^-w., 780 ; Wheeler v. F5wi Houten^ 18 J. fi., 811 ^ 
fW/«r V. Cooper, 19 ITfjiJ.. 285,) 

ARREST. , 

* 

A private person is not justified ia arrestiqg^ or giving in charge of 
a policeman, witboat a warrant, a party who has been engaged in an 
affi*ay, unless the affray is still continuing, or there is reasonable 

ground for apprehending that he intends to renew it. — Price v. See- 
y,\0 Clark if FinneUy'sAfp* Caw^p 2S. <X845.) ■ 

ASSAULT. 

« 

tt is an assaah to point a loaded pistol at aiiy ehe ; but not an 

assault to point a pistol at another .which is proved not to be so loaded 

as to be able to be discharged.— iS^iiui y. Jamei, 1 Gdrrington 4r 

Kkwan's R.^ p. 530.. ( i 845.) > 

An assault will justify a blow, but i^ot an excessive beating. — Hazd 

«. Clark, 3 Harrington's R., p. 22. ( 1844 ) 

* 

ASSIGNMENT. 

Where an assignment of a debt is made to deiraod creditors, they 
only can take advantage of the fraud .to set it aside, and it is good 
against all others ; and the debtor cannot set it up as a defence to a 
•ttit by the assignee.— Jkfor^y v. Forsyth, 1 Walker^ s Ch. R», p, 465. 
(1845.) 

ASSIGNOR AN*D ASS GNEE. 

An 'assignee of a note takes the place of the assignor, and If the 
latter has been guilty of fraud in transactions connected .with the note, 
the former is equally affected by it. — Barringer v. Nesbii^ 1 Smedes if 
MarshaiTs R., p.2%. (1844.) 

The declarations of the assignee of a bond of conveyance, made 
while it was in his ponsession, and while he was the holder thereof 
are evidence* against a subsequent assignee of the same bond, who 
claimed title under the person who made such declaiations.-^ C/oy v. 
GHmes. 12 QUI if Johnson's R,.p 31. (1845.) . 
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ASSUMPSIT. 

Whem a eotmt in tuiumpnl awignff several breaches, the defendant 
cannot demarto one breach and plead to the others, but must plead 
or demur to the whole count. — PeUibane v. Steven* A- Valentine, 6 HUrs 
R.yjf.'25Q. (1845.) 

A person who has paid a note without the request of the maker, 
which he waanot bound, either mediately or immediately to pay, cannot 
recover the amount of the maker, in an action ot vndehUatus eunempni 
tnhis oumnameA-^tephem ▼, Brodnax ^ Newton, 6 Alabama R,, p. 2.59. 
(1844.) 

Where defeifdant orders of plaintiff a machine, previously known 
and ascertained, for which plaintiff had a patent, it is no answer to an 
action for the price of the machine, that it did not answer the purpose 
apecified in the patent, althongh it is not shown that the defendant' had 
previous opportunities of exercising his judgment as tu the usefulness 
<^ the machine.*— (%/iAa»/ v. Bayley, \ JDuviean & Mtrrivale's jR., p, 
373. . (1844.) 

ASSUMPSIT— PROMISE FOR BENEFIT OF THIRD 

PARTY, 

Where one person makes a promise for the benefit of a third 
person, that third person may maintain an action on such promise. 

Where the effect of a witness' testimony is to create a fund from 
which he is to receive a benefit, hi" Is incompetent. 

Where a witness' interest is vqual on both sidea, he is com- 
petent for either party. — Brawn v- ^^Brien, 1 Rechurdwn** R., p. ilQS. 
(1845.) 

This was an action of assumpsit ^<^r money had and received. 

William T. Hieronymus was ufferuii as a witness on the part of the 
plaintiff He was objected to as inr.oirpetent, on the ground of inte- 
rest, but the obje<i^on was overruled. Hq said thai he owed Kinloch, 
PbilHpa& Co. for some com purchased ^(>r.him, and that the plaintiff 
was his surety for that debt ; that some^ti/oe in May, 1841, as he was 
about leaving this State, he appointed d^Mndant his attorney ; t^tat 
< he left certain notes, and a horse and gig, in aefendapt's hand^, which 
he was to hand oyer to plaintiff, f4>r the purnose r)f paying the <Ieht to 
Kinloch, Phillips Sc Co ; that plaintiff was to c^iUect and pay Kiiil ch, 
Phillips & Co. ; that ha (the witness) was indebted to defendant in a 
considerable sum, but none of it was to go in payment of that debt ; 
that plaintiff was not present when these iustructinnA were given to 
defendi^t, and, at the time, did not know of the arranperuoot that 
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the amount of tHe notes was about $340, and the value of the 
horse and gig» SI 10; that defendant expressly promised to follow 
bis directions ; that after the deposit, plaintiff was informed of it, and 
undertook to receive it, and apply it to the debt to Kinloch, Phillips 
& Co., and that sometime afterwards, defendant told him he had col- 
lected some of the money and sold the horse, and had applied the 
proceeds to witness' debt to him. 

By another witness, Mr. Brady, it was proved that O'Brien had 
said that he had applied the amoun|, received on the notes, and from 
the sale of the horse, to Hieronyraus* debt to him. / 

The presiding judge oversnled a motion for a non-suit, and spb 
mitted *he case to the jury, who found for the plaintiff. 

The defendant appealed, and now moved for a non-suit, or a new 
trial, ou the following grounds : 

1. Because Hieronymus was an incompetent witness for the 
plaintiff. 

2. Because tb^re was no evidence of any such iraiisfer from Hiero- 
nyiAus, or agreement on the part of the defendant with the plaintiff, as 
to make him liable to plaintiff, in an action for money had and received. 

Rice, for the motion. Will the action liet There was no contract 
with Brown, nor any act which indicated that defendant held the 
ootes, property, or money for his use. — 14 East, 581. The action for 
money had and recei|iid, will not lie, unless the money was originally 
received for the plaintiff, or by some contract defendant admits that 
ho holds it for the plaintiff. — 2 Sp,, 754. Can anything be clearer, fhan 
that Hieronymus was incompetent ? The money was to go in dis- 
charge of his debt to Kinloch, Phillips & Co. — Butler's JV. P., 43, 
284 ; 16 J. R., 89 ; 1 PhU. Ev,, 51 ; 2 Etp., 735 ; 2 HUl, 445 ; 2 Bing^ 
542 ; 9 Pick., 332; 16 Pick., 325. 

Petigru 4 Lesesnef contra. 

Curia, /j^rO'NBALL, J. On the question whether Brown can main- 
tain this action, 1 think there can be no doubt. " Where one person 
makes a promise, for the benefit of a third person, that third person 
may maintain an action on such promise." — Schemfrhom v. Vandar* 
heyden, 1 /. £., 140. 

Ilere, the notes and property were delivered to 0*Brien by Hie- 
ronymus, upon his undertaking to deliver them t.i Brown. Failing to 
perform, an action against him occurred to Brc»wn in that behalf. 
When it is shown that the property has been sold, and converted into 
money, and the notes collected, the question is, whose money is it t 
For whose use did the defendant receive it ^ The answers are, it is 
Brown's money and being his, it was receivetl for his use. For 1 
have always believed that where the money of A. was in the hands of 
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B,, the action for money had and received, lay at tlie suit of A. to ru- 
cover the money, and the privity of contract, if such an abstraction 
be necessary, arose from the possession of the nr*oney. 

The second question, whether Hieronymus was competent, is that 
about which my mind has hesitated. I have no doubt, if the fact of 
the p6s»e8sion of the notes and property belonging to Hieronymus, is, 
by otl.er proof, shown to be in O'Hrien's hands, and that he claims as 
a creditor of Hieronyrnus, that then Hieronymus is competent to prove 
that he placed the fund in O'Brren's hands to be paid or delivered to 
Brown. For, in such a state of things, his interest would be precisely 
equal. But if his testim<iny is j-eliod on to prove that the notes and pro- 
perty belonged to him, and were delivered by him to O'Brien, then, it 
seems to me, he would bo interested, and could not be examined ; for, 
in that case, the effect of his testimony would be to create a fund from 
which he was to receive a benefit. 2 Phlll. Ev. by C. ^ ff., 115. In 
the case oi Schemerhom v. Vdnderheyden, the witness to whom the 
promise was made for the plaintiff proved it, but he had no possibly ''^" 
terest whatever in it. Th^ cases cited from our own reports, Shns v., 
De Grnffenried, quoted in 2 Hill, 444 ; Knight v. Packar /, 3 M'C, 71 ; 
Wtlbum V. Parham, Harps t 375, will not aid the plaintiff. 

For, in Sims v. De Graffenreid, Dr. Ramsay, the witness, had no in- 
terest whatever, having conveyed without warranty. Here Hierony- 
roous cannot be looked upon as having conveyed without warranty, 
for if Brown were liable for Kinloch, Phillip# & Oo.'s debt, and this 
fund were not recovered, Hieronymus would still be liable to Brown. 
•In Knight V. Piickardt the question was^ whether a party to an instru- 
ment, the endorser, could be allowed to testify against it by proving 
usury. It was held that he could, inasmuch as he was borrower, and, 
by law, he was made competent to prove the usury, and being a party 
.to a negotiable instrument, did not prevent him from testifying against 
it. The same thing, in principle, was affirmed in Wilhum v. Parhtim, 
^ where it was held that a person who had executed a bill of sale, might 
show, by his own oath, that it was fraudulent Hero no such question 
arises. In Smith v. Liltlcjohn, 2 McC, 36*^, a donor was held to be 
competent to prove the giffc. That case proceeds upon the plain prin- 
ciple, that the witness could be neither gainer nor loser by the event 
In Alston V. Huggins^ Tread, 688 ; 8 Brep , 1S5, the principle which I 
have already conceded, that wljere a witness' interest js equal on 
both sides, he may be sworn, is laid down. And if it could be shown 
here, that the witness' interest was equal, I should have no doubt 
about his competency. That depends upon facts which are only im- 
portant afler the fact lias been proved, that his property or money is 
m the defendant's hands for Brown's use. If that had been first shown, 
by indisputable testimony, or if the jury had been instructe«l that if 
they were satisfied of that fact by other testimony than Hieronymns', 
that then they might resort lo his testimony for the fart that he had di- 
rected it to be delivered or paid in Brown. I shnuld have been per- 
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fectly satisfied with the decision below. But Hi eronym us proved the ' 
property and notes to be his; this was creating the fund for his own. 
benefit. It is true, that Mr. 13rady proved O'Brien's statement, that 
the amtmnt coDectet^had been applied to other debts, thereby virtually 
admitting that the fund was Hieronymus* ; and if the jury had been 
told to look to his proof alone on that fact, or if Hieronymus had not 
been allowed to prove that the property and notes, deposited by him 
in O' Orients hands, were his, and his testimony had been directed to 
the manner in w^ich the fund was by him directed to be applied, the 
case would be free from difHcuIr.y ; but as it stands, 't seems to me 
HieronyuA is was interested, and was, therefore, incompetent. It may 
be, if Brown releases him, and he releases any eventual interest which 
he may have in the fund, that he may thus be made competent on the 
next trial. 

New trial granted, 

ATTACHMENT. 

A debtor whose property is attached cannot dhre^ himself of it» so 
as to defeat the rights of the attaching creditor. Bach y. Goodrichf 9 
Rohinson's La, i?., p. 391. (1845.) 

(MoRPHY, J, cited 8 Mart , 395.) 

ATTACHMENT-INSURANCE, 

A loss incurred on a fire insurance policy, the amount of which is 
fixed by the award of persons mutually chosen "by the insured and 
insurer, may be levied on by attachment in execution b'j a debt due 
to the insured. BoyU v. The Franklin Ins. Co,, 7 Waits %( Strgeanfs R., 
p. 76. (1845.; • 

ATTORNEY. 

A lyiere notice to the attorney of record not to pay over the money 
collected to the plaintiff, given by persons claiming to bo interested in 
the fund, will not justify him in detaining the same in bis hands. The 
claimants must resort to an injunction. — Dame v. Vannerson^ Howard $ 
Miss. R., p. 579. (1844.) 

An attorney, as such, has no authority to receive bank notes below 
par in payment of his client's debt ; nor will his receipt therefor dis- 
charge the defendant in execution. — Osgood ▼. Brown, 1 Free$nan* 
Ch.R,. p. 392. (1844.) 

(The Chancellor cited RoeheUe v. CampheU^ 1 MeCor^s Ch, R.^ 53; 
Bank of Orange Co, v. Wakeman, 1 Cowen, 46; fVickliff v. Davis, 2 J J. 
Marsk., 71 ; ^wis v. Qamjoge, I PUk,, 347.) 

An attorney is not entitled to recover his bill of costs ^*\r conducting 
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an action which he haa not terminated, but wcich haa been diaeoii. 
tinned, unlesa he ahows satisfactory reasons for not proceeding widi it^ 
and givea bis client reasonable notice thereof.— iViidMf ▼. Wilsmt^ 
11 l&e$OH 4- WeUhy's R., p. 106. (1844.) ' ^ 

ATTORNEY AND CLIENT. 

When a party has employed, aa hia solicitors in a cause, a &tm x>$ 
two aolicitoia in partner^ip,the retirement from the business of one 
of such partners^ under an arrangement with the other, operates aa a 
discharge of the client by the solicitors, and the client ia thereupon 
entitled to require that the papers in the cause necessary for its proae* 
cution shall be delivered up to his new solicitor, upon the usual under- 
taking lor saTUig the lien of the discharged aolicitora. — OriJUhs ▼. (ttj^ 
fahs, 2 Oar^s Ch. R.,p. 587. (1844.) 

(RoupeU $f Lloyd cited Earl of CholnumdeUy v. Lord CUntoti, 19 Fes., 261 ; 
Cook V. Rhodes, 19 fe«., 273, n. ; CoUgrmt t. Manky, \T.tf JR., 400 ; Hit- • 
lopY. Mctcaif, 3 Mylnt if Craig, 183; inrt StnUh,ABeav.^B09. 

T^vle if Tetter, contra, cited Lord v. fTormleighton^ Jan^ 580 ; Twn% v* 
DayreO, 13 Vet., 195. 

Vice Chancellor cited Cofegraoe ▼. ManUy, 1 T. if R>, 400; Healov t» 
Mttcalf, 3 Mylne if Craig, 183; Cholnumdeley y. Clinton, 19 Fes. 273; ia rv 
Smith, 4 Beav., 315 ; Redfiam if Sowerhy, 1 Swrnst,^ 84.) 

When an attorney is consulted on business within the scope of his 
profession, the communications between him and his client are btrictlr 
confidential ; and the attorfaey should neither be required nor permitted, ' 
by any judicial tribunal, to divulge them against his client, it the latter 
object to the evidence. — Jenkinson v. The State, 5 Elackford^s Rn^ 
;>.465. (1844.)^ 

ATTORNEY'S LIEN. 

An attorney has as against his client, a lien for his general balance* 
upon a note deposited with him by his client fur collection. 

And, where ihe client grave the attorney a note for the amount of 
such balance, it was held that the lien was not discharged, as it 'did 
not appear that the note was given or received in payment of the 
balance.— Dennett v. Cutis, 1 1 New Hampshiro K, p. 163. ( 1S44«) 

Trovee, for a promissory note* 

It appeared, ftom the report of the auditor in this case, that die 
defendant waa an attorney-at-law, residing at Portsmouth, and that 
in the year 1828 the plain tiflfdeposited with him for collection certain 
demands, among which was the note in question, which was signed 
by one Howe, for the sum of 844,10, dated the 29th day of February* 



1$M^ and payable lo the plaintiff. Tiia dereadaotoonvBeiiced a mit 
iqson the note* and summoned one Davis as trustee. Dieve was mo 
• Qey enough in the hands of the trustee to discharge the eosts of suit, 
bat it did tiot appear that the defendant had reoeiired anything of the 
tni»tee. 

Afterwards, in the month of August or September, lft3(0» the plaintiff 
went to the office of the defendant, and demand^ tfie note. The 
defendant produced the note, but refused to deliver it, alleging that 
he had a lien upon it for the balance due hiokiran^ the plaintiff fer his 
professional services, unless the plaintiff would pay him the amount 
due. The plaintiff ofiered to pay the costs which hadaccmed in the 
iuit on the note, but refused to pay the costt of the other demands-** 
and the defisadant retained the note« 

On the 4th day of March, lH31r the plaintiff g^ve the defendant hia 
note for $20, being the amount of the aceeunt which the defendaoH 
had against the plaintiff for professionaJ services, and including the 
costs of the suit upon this note. The plaintiff was inaelvent from the 
time the note was deposited with the defendant 

Judgment was to be rendered upon the import for theplaintifl^ or 
the defendant, according to the opinion of the Ckiurt^ 

Emery, for the plaintiff. In equity, an attorney haealleift upon the 
papers of his client ; but at common law he has only' a' Ken upon the 
fudgroent which his client may recover.' 

And it is well settled, that as against the adverse psnty, the attorney 
has a lien only on the judgment. — Wehk v. Hale^ JOiug. 238 ; 1 H. 
BL 122; Marr.Y Smith, 4 B. Sf A,', 466; Bakery. Cbok, 11 Mtm^^ 
236'; Dunk/ee v. Locke, 13 Mass,, 525; Potter v\ Mhyoi 3 OreenL, 34; 
Shapley v. Bellows, 4 AT H. R,, p, 347; People v. Hardenburgk^ 
8 Johns,, 335. 

If he had a lien upon the note, it Was discharged by tbe offer of the 
plaintiff to pay the costs of the suit. — Sargent V« Qirmkam, 5 N, Hi 
B/'p., 440. 

Haekett, for the defendant Where a security Is taken for the debt 
for which the party has a lien upon property of the debtor, such secu- 
rity being payable at a distant day, the lien is gone. — Htwison v. 
Guthrie, 2 Bing. N Q, 755; Conell v. Simpson, 16 Vesey, Jr., 230. 
So a vendor, who takes in payment a promissory note, and negotiates 
it, loses his lien, and such lien is not revived on the dishonor of the 
note, which is outstanding in the hands of an endorsee. — Bunnfyv. 
PoytUz, 4 Bdm. Sf Adol., 568; Hamcastle v. Farran, Z B: I^Al, 497. 

None of me above cases- are like the ene beioTe' us ;! for, in the ab- 
sence of evidence to the contrary, the note' here muat be understood 
as payable on demand ; and it has been held, that a vendor does not 
waive his lien on bis estate sold, by taking the promiMory note 
or acceptance of the vendee for the connderation.-^«{3raa< v. MUls, 
2 Yes. f B., 306 ; Qarson^y. Green, 1 Jofns. Ch,^ 308. 
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GiLCHRtRT, J!* The only question in this case is, whether an uttortiey 
has a lien for his general balance upon papers of his client, which come 
intn his hands in the course of his professional business. 

If the defendant had a lien upon the note, it waffnot discharged by' 
the transactio;! which took place upon tlie 4th day of March, 1831, 
when the plaintiff gave the defendant a note for the balance due the 
defendant, because it does not afjpear that the note was given or re* 
ceived in payment of the balance E^Hotx. Sleeper, 2 N. II. Rep ^ 521 \ 
Johnson V. f^cfrf, d JoHns, 211 ; Jafrry v. C<ymik, 10 A'. H. Rep.^ 505; due" 
vet V. Mirriekj ^ N. H. Rep.^ 379» 

In the case of ' Crr<i.^^ v. HazHtiiie, 2 iV. i/. Rep.^ .541, which was de- 
cided in the year 1823, it is laid that the question, had not then been 
adjudged, in this State, whether an attorney had a lien upon clainna 
lodged with him for collection, and Mr. Justice Woodbury refers, in 
the opinion of tbe court, to ** such a Hen as exists in England " And 
until the decision in the case of Shapley v. Bellowg^ 4 iV. H. R.^ 347, 
which took place in the year 1828, it was hh unsettled question in this 
State, whether an attorney, who had obtained a judgment for bis 
client, had alien on that judgmenr for his fees and advances. It was 
there held, that the attorney had such a lien, upon the general princi- 
ple familiar to the common law, that every person who employs labor 
and skill upon the goods of another, at the request of the owner, with- 
out a special contract, is entitled to retain the goods until a proper 
recompense is made. But the precise question presented by this 
case has not until now aiisen in this State. It has, however, often 
been examined and settled in other jurisdictions. 

In the case of WiUcinsv. Garmichael, Doug,, 101, in which the quSs- 
.tioc was as to the lien of a ^aptain of a ship for wages upon the ship, 
Baldwin, for the defendant, instanced the case of attorneys, who can- 
not be compelled to deliver up the papers and deeds of their clients 
until they are paid, Upon which Lord Mansfield said, that the practice 
in that respect was not very ancient, but that it was established on 
general principles of j ust i ce. 

So, an attorney has a lien upon papers belonging to a bankrupt, not 
only for his bill for business done, but for the costs of an action brought 
against the bankrupt subsequent to the issuing of the commission to 
recover the amount of his bill Lambert v. BuckmagCer, 2 B. '& C^ 
619. 

So, the court will, under certain circumstances, order an attorney 
to deliver up deeds, Sec, on satisfaction of bis Hen. Hughes v. Magee^ 
3 F. R., 275, , 

So every one, whether an attorney or not, has, by the common law, 
a lien on the specific deed or paper delivered to him to do any work 
or business thereon, but not on other muniments (»f the same party, 
unless the person* claiming the lien be an attorney or solicitor. Mollis 
▼. Claridge, 4 Tavnt., 807. 

This question was also settled in the case^f Stevenson v Blakelork, 1 
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Jf. S;8,,535, where it is held, that an attorney has a lien for his gene- 
ral balance upon papers of his client which come inio his hands in the 
course of his professional employment, and that thtb lien is not extin- 
giiished by his ha'^ing taken acceptances from his client for the amount 
of that balance, before the papei« came into hia hands, such accept- 
ances having been dishonored. In this case, the general principle ia 
admitted by the counsel, on either side, the only question being, 
"whether the papers came into the hands of the attorney in the course 
of his professional business. Montague an Lien, 69, 63. 

This principle has aho been recognized in New York. In the case 
q£ Se. John V, Dieffendorf^ 12 Wfm., 261, the question was, whether 
an attorney had a lien upon his client's money before it came into his. 
hands, to satisfy a demand he had against his client for costs in other 
suits, and Savage, C. J, says : " It is true, that, an attorney has a lien 
upon his client's papers, but he has no lien upon any thing belonging to 
bu client, until it comes into his possession." 

The same principle is applicable in the case of bankers. In the 
ewe of Davis v. Bowshery 5 T, R., 488, it is heW that a banker has a 
general lien upon all- securities in his hands, belonging to any par- 
ticular person, for his general h^lance. 

We are therefore of opinion, that Mr. Cutts was entitled to retain 
the note, and that there must be 

Judgment far the defendant. 

4 

ATTORNEY.— LIEN OF, ONt DEEDS OP CLIENT'S 

ESTATE. • 

The lien of a solicitor upon the deeds of his client's estate, cannot 
prevail against a judgment creditor for any greater aimount of costa 
than those incurred at the rendition of the judgment. — Blunden v. 
Desart, 2 Connor ^ Laioson^t R,,p. 111. (1844.) 

(Pigoit cited Smith v. Chichester^ 1 Connor fy Lawson, 486 ; Morgan v. 
Seotty 2 M Eg. JR., 128 ; Bown v. BoUandj 1 Mylne Sr Craig, 354 ; fVUkins 
V. Carmichael, 1 Doug,, 101 ; Jacobs v. Latour, 5 Bing., 130; Clark v. Cri/- 
bert, 2 Bing,, N. C, 343; Jones v. Tripp, Jac^ 322; Rogers v. Pitcher, 6 
TauiU., 202. 

ffarren fy Brewster^ contra^ cited Ex-varte Sterling, 16 Ves., 257 ; Ex-partt 
Pemberton, 18 Ves., 282 ; Ex-parU Ntsbttt, 2 Sch, if Lef, 279 ; Lord v. Worm- 
Uighton, Jac., 580; Stevenson v. Blakelock^ 1 M. ^ 5., 535; Richards v. 
Pkitel, C. if Ph., 79 ; Clutton v. Pardon, T. if R., 301 ; Stedman v. Webb, 4 
Jtfy/jfc tf Craig, 346 ; Marsh v. Bathoe,' Ca. T. Hard., by Ridg., 256 ; Light- 
foot V. Keen, 1 Metson tf Welsby, 745 ; Ex-parte Langston, 17 Ves., 227 ; Ex- 
parte ffhitbread, 19 Ves., 209; Ex-parU Kensington, 2 VfyB.,79', Ex-parU 
Lhyd, I G.if J., 389; Head v. Egerton, 3 P. fVms., 280; Hsmringtony. 
Price, 3 Bam. if Adolnh. 170 ; Ex-parte Morgan, 12 Ves., 6. 

SnoDEif > Lord Chanct-lor, cited Walford v. MarchanX, 2 Bam. ^ Adolpk* 
815 ; Henry v. Smith, 1 Connor if Lawaon, 506.) 
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AUCTION. 

Tiia rule that a sale will be set aside .for inadequacy of price» •!»- 

Sliee only to prirate contracts between the vendor and purchaser ; it 
oes not extend to sales by auction, unless there be other circum- 
stances going to establish fraud. If a purchaser at auction, by fraud- 
ulent management or misrepresentation, prevent the attendance , of 
others, or use any influence to put down fair competition in bidding, * 
a court of equity will interpose and set aside such sale on the [(^ound 
of fnnd.— Newman r. Meek, 1 Freenum'e Ch, R., p. 441. (1844.) 

JThs GaAKCCixoa cited SheUy v. Nash, 3 Madd., 282 , fFhiU y. DtCmmik 
"ct., 80 ; JmkM v. Hogg, 2 ConstUutional IL, 81.) 

BAIL. 

Where a person is apprehended on a charge of using seditious 
language, a magistrate has no right to reject bail on account of the 
character or political 'opinion of such bail, if he is satisfied of their 
pecuniary sumciency. — Regina v. Badger, L Daviton 4r Merrtvede*s R^ 
p. 375. (1844.) 

(Lord DEzriiAif, C. J., cited 2 Bak's PL Or., 135, Part IL,t. 15; 3 Haw- 
kins PL Cr., 189, [7ih Ed.] ; 4 Blackstone's Com., chap. 22, p. 297.) 

A judgment upon which no execution can lawfully issue. Isgainst the 
body of the defendant, operates 4pio/acto to discharge the bail. And 
if an execution upon Such judgment is in fact issued against the body, 
and notice given to the bail, he is not precluded by the execution from 
availing himself of the discharge, on the scire Jaeias. — Oilman v. Per' 
fajM, 11 New Hampshire R.,p. 343. . (1844.) 

BAILMENT. 

On a deposit, or bailment of money, to be kept without recom 
pense, if the bailees, without authority, attempt to transmit the 
money to the bailor at a distant point, by the public mail or by pri-. 
vate conveyance, and the money is lost, they are responsible to the 
bailor. 

The loss of the money from such a csuse^ is not, however, a conver- 
sion, and the bailees are not liable to an action fc»r the money, until a 
demand is made for it. But if the bailees, on being apprised of the 
loss of the money, refuse to pay, or deny their responsibility, the jury 
would be authorized to infer a demand and refus8Ll.-*iS^«toar< ifPraU 
V. Frazier, 5 Alabama ft., p. 114. (1844.) 

Where property has been bailed for hire, for a S|)ecific time, a ere- 
ditorof the bailee cannot attach the property, and take it from thtt 
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eiMtody of the bailor, daring the term of bailment.— ^or^/or J T.Jadk* 
!«»» 11 New Hofi^ihire R,f p. 145. (1844.) 

BAILMENT— COMMON CARRIER. 

• 

The joint owners of personal property, entrusted to a common 
carrier, may maintain an action against him for its loss, notwith- 
Etanding the receipt, given for the property by the carrier at the time 
he received it, was an acknowledgment that he had received it irom - 
two of the plainti^,*-tbe joint ownership of the other plaintiff being 
unknown to him ; and such receipt, accompanied by parol proof that 
the plainti^s were the real owners, is admissible evidence for the 
plaintiffs. 

Common carriers are excused from any injury to property entrusted 
to them, which is occasioned by the act of r rovidence. 

It is the duty of common carriers on Lake Champlain to provide 
boats which shall be safe and sea- worthy for the season of the year at 
which the goods are shipped. 

In an action sgainst common carriers, the burden of proof is on 
the plaintiffs, to show that the property did not safely reach its des- 
tination ; but, when the plaintiffs proved that defendant's boat, in 
which the property was stowed, was capsized, and the property 
damaged, and a portion of the property carried by the defendants to 
a place out of their course, it was held sufficient to throw the burden 
of proof on the defendants to account for the property. — Day, et al, 
r. RidUff, ei al, 16 Vermont R,, p. AS. (1845.) 

Trespass on the CAfiG against the defendants, as common carriers 
en Lake Champlain. The plaintiffs offered in evidence the following 
receipt : *' Received. Burlington, 2d Nov., 1836, of Hickok &; Catlin^ 
ninety-five tierces oil meal, one firkin butter, marked J. M. Oatlin, 
one box merchandise, and ten barrets apples, marked J. Tracy, Troy, 
to be delivered to White, Baker & Merrill, Troy. (Signed) Samuel 
Ridley ;** and accompanied tlie same by parol evidence- that the oil 
meal, speciiied in said receipt, was the property of the^plaintiffs, and 
that Hickok & Oatlin, who were two of the plaintiffs, were the ship- 
pers. To all which the defendants objected, but the Court admitted 
the evidence. No evidence was given tending to show that the dc^ 
(endants had any knowledge that Uay had an interest in the property* 
in question. 

The plaintiffs also gave evidence tending to prove that the defend* 
ants were joint owners of the boat on which said oil meal was ship* 
ped ; and also -evidence tending to prove negligence and unskilful* 
nass on the part of the defendants, and that the boat and riggiag 
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were insuificient for navigating the Lake at the season when the 
property was shipped * 

It appeared that, the <>ame evening that the boat left Burling- 
ton for Truy, she was overtaken by a storm of wind, and capsized, 
and that the oil meal in question, being in casks not water-proof, was 
much damaged. Seventy-one casks of the oil meal Were landed the 
next day at Charlotte, and were taken care of, and shipped to Troy, 
by the plaintiffs. The defendants subsequently towed the boat across 
the Lake to Essex, New Yo'k, with the residue of the oil meal on 
board in the hold of the vessel, in casks not water-light, and there 
landed it. No evidence was given to show what subsequently became 
of it. 

As to the casks so land'^d at Essex, the Court instructed the jury ' 
that the burden of proof was on the defendants, to account for them. 
The Court also charged the jury that it was the duty of the defend- 
ants to have provided a boat aafe and sea-worthy for the season of the 
year (Novembet*) when the property was shipped, and that what 
would be suitable at other seasons when it would be less difficult to 
navigate the Lake, was not the criterion. But the jury were also 
told that if the injury was occasioned by the act of Providence, iJio 
defendants would be excused. 

The jury Returned a verdict for the plaintiffs. Exceptions by 
defendants. 

IV, P. BriggSf Hyde and Peck for di fendants. * 

1. The paper offered' in evidence is not merely aj*eceipt, but aeon* 
tract, and cannot be varied by parol evidence. Had Hickok and Cat* 
tin sued alone, the defendants would have been estopped from show- 
ing that Day was a joint owner, and this right must be mutual. This 
paper contains a complete contract to carny the goods to Troy, an(|i 
in an action by Hickok and Catlin, would be sufficient evidence on 
this pf»int. The distinction between a receipt and a contract is, that 
the one discharges and the other creates an obligation. A receipt con- 
taining also a contract cannot be varied by parol. Barber v. Bruce, 3 
Conn.y 9 ;» Pitkin v. Brainard et al., 5 Conn,, 451 ; Walker ei al,, v. Coddard, 
7 Conn*, 304 ; Jones v. Warner^ 11 Conn*, 40 ; Grant v, Nayler, 2 Peters^ Cond. 
J?., 95 ; Reed v. fFood, 9 Vt., 285 ; Wakejidd v. Stutman, 12 Pick., 562 ; 
Creery v. Holly, 14 Wtnd., 26 ; Curtis v. Wqktfield, 15 Pick*, 437 ; Raymond 
r. Roberts, 2 Aik*, 204. 

2. The burden of proof was on the plaintiffs to show a non*deliverjf 
•f the property at the place of destination The allegation that the 
property was not delivered is material, and one o(i which the recovery 
is founded ; and in such case the onus probanJi is on him who makes 
the complaint. Arcli, PL, 32 1-' ; 2 Phil. Ev., 75 ; Griffiths v. Lee « 
af,, M Kng. Com. Law, 3'^3 Fhming v. Slocvjji, 18 Johns*, 4Q3 ; .S^p- 
"y on B itmenfs,. 152, 230 A culpitble omission uf duty is n<»t ti> be 
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presumed but must be proved. Williams v. Eiasl India Co*^ 3 BoH , 
192 ; FiniAcane v- Small, 1 Esp , 3.1 5. 

3. The Court ought to have left the question of aea-worthiness of 
the vessel to the jury generally, instead of cdnfiiiing it to the month of 
November 

* AVm, Piatt and Smallcy for plaintiffs. 

1. The writing offered in evidence was a fiiraple receipt for the pro- 
perty, such as has been repeatedly adjudged could be explained by 
parol. Bumap v. Partridge, 3 Vc, 144; D< laware w, Staunton, S VL, 
48. Hickok and Catlin were the agents of the plaintiffs to forward 
the oil meal to New York, and as is customary for forwarding mer- 
chants, and that class of agents, the carrier acknowledges that he has 
received the property of the agent. Such a receipt is hardly prima 
facie evidence of ownership, — certainly not conclusive. 

2. 'As common carriers, the defendants were insurers of the property 
entrusted to them against <4verythingbut the acts of God, and the ene- 
mies of the country. Crosby v. Fitch, 12 (7>»»., 410, and caees there 
cited It necessarily follows that they were bound to provide a vessel 
that was sea- worthy, and reasonably safe. .3 Kei%t*s Com., 204, 216; 
Story on Bailmtnts, 330 ; Fonvard v. Pettard, 1 T. jR., 33 ; McLanahan tt al. 
v. A/. /ft3. Co., 1 Ptttrs\ 183 ; Davis v. Garrett, 19 Eng. Com. Law, 214 ; 
PTiUiams v. Grant, 1 Com., 492. 

The opinion of the court was delivered by 

WiiiLiAMS, Cu. J. It was decided, when this case was before us 
two years since, that the plaintiffs could maintain this. action. The 
receipt was a pirt of the case then, and a new trial would not have 
been awarded if Wb had* considered that the present plairtfiffs were 
precluded fromjnaintaining this action in consequence of the receipt. 
The receipt was evidence of the delivery of the property to the^de- 
fendants, and that they received it as common carriers. 

The principal question in the case, at this time, arises on the charge 
of the court, that, as to the casks of bil me<il landed at- Essex, the bur- 
den of proof. was on the, dt^fendiints. It is undoubtedly true that he 
who asserts a fact is usually bound to prove it, and, when a culpable 
neglect, or omission, or breach of duty is charged, the plaintiff is bound 
to prove it. though he may have to prove a negative. Had this been 
an action of assumpsit against the defendantb on their contract to de- 
liver the meal at Troy, it might have been suflicient to prove the de- 
livery to the defendants, and then call upon them to acc<^mnt for it. 
Tucker v. Creicklin, 2 Stark., 385 ; 3 Eng. Com. Law, 394. But, in this 
case, to support the averment of loss, it was necessary for the plain- 
tiffs to give some evidence of loss, and thus far the burden of proof 
was on them. The burden of pr »of may bo turned on the defendant^ 
h»wever, by slight proof. Gnffith v. h'C, 1 C-. 4- P.. 110; 11 Eng. 
Cotn Law, 333. As to the casks of oil m<sil laiKU^d at Charlotte, and 
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.ipibfliequently taken by the plaintiffs, there Is no question now befon 
us, as it is not contended but that the charge of the Court as to that por- 
tion of the cargo was correct ; and as to the casks landed at Essex, we 
think the evidence was sufficient primajacie to prove the averment of 
loss, and turn the burden of proof on the defendants. It appeared that 
the vessel was capsized, and the casks of meal landed at Essex, out o^ 
the course, and there was alto evidence tending to show damage 
The jury were instructed that, if the injury was occasioned by the act 
of Providence, the defendants were excused for any damage occa- 
sioned thereby to the property in question. If the casks of meal were 
in fact afterwards delivered to the consignees^ without any further 
damage than what was occasioned by the act of God, it was in the 

■ power of the defendants to proye it, and it was <lfieir duty so to do, 
after the plaintiff had proved the bnat capsized, the property damaged* 
and landed at a different place from the place of destination. The 

judgment of the county court is therefore affirmed. 

BANK. . • 

Where a bank receives money on deposite in the ordinary way from 
one of its customers, the latter cannot maintdn an action fttr it without 
a previous demand, either by check or otherwise, and the rule is the 
same, though the action be for a balance struck on the customer's 
bank-book by one of the clerks in the bank. Dawn $ v. The Phoenix 
Bank of Charlestown, fi HiWs R., p. 297, (1845.) 

A bank which receives a note for collection, and, when it is overdue 
places it in the hands of a notary in time for demand andprotest, is not 
liable for the neglect of the notary to give notice ; it being a part of 
bis duty to give notice. 

In cases where the agent is compelled to emplo}i a sub-agent, the 
agent will not be responsible for the negligence or misconduct of the 
subagent, if he has used reasonable diligence in his choice, as to the 
skill aud ability of the sub-aeent. 

In undertaking to collect t<>r others, a bank becomes an agent, and 
is understood to contract for reanonahle skill and ordinary diligence. 
Ti^.rnan v. Commercial Bank of Natchez, 7 Hotcard^i Miu. A., p. 648. 
(18 U.) 

In Error from the Circuit Court of the County of Adam. 

This was an action of assumpsit by Tieman, Cuddy Sc Co., against 
the Commercial Bank, in the Circuit Court of Adams Coumy, to re- 
cover from the bank the amount, with interest and damages, of a bill 
of exchange of W. R. Stone on M. D. Paiton, for four thoubdnd foui 
hundred aud seventeen dollars and thirty-five cents, accepted and 
dated May 6th, 1836, at sixty days, on the ground that lbs bill had 
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iwen sent to the Commercial Bank for collection, and that through the 
neglect.or death of the notary, in whose hands ihe bill was placed to 
demand payment, protest, &c., plaintifiis failed to recover the amount 
in a suit agpiinst Stone on the bill. Plea non eusumpnt, with leave to 
give any special matter in evidence. 

Upon the trial it appeared in evidence, that the note waiT sent by 
the JBanfc of Orleans to the Commercial Bank for collection Mr. 
Henderson, the Cashier, stated he considered it the property of the 
Bank of Orleans ; he knew nothing of Tieman, Cuddy & Co., in any 
way in the transaction ; that the Commercial Bank placed it in proper 
time in the hands of.a notary for a demand of payment, protest, &c. ;• 
and that the duty of the bank ceased, according to his understanding, 
as well as the usage and custom of the banks in Natchez and New 
Orleans, as soon as it was thus put in the hands of a notaiy, the bank 
was then discharged ; nnd that this was recognised by the Bank oi 
Orleans, to whom the bill was returned after protest, with the notice, 
and protest fee paid, 6cc. 

There was a verdict for the defendant. 

The court below gave all the instructions asked by plaintiffs' coun- 
sel, and to those given on behalf of defendant, plaintiff excepted, 
which exceptions, with that overruling their motion for a new trial, 
present the grounds relied on by plaintiffs for a reversal. 

1. That if the plaintiffii employed the Bank of Orleans as their agent 
for the collection of the bill, and that Bank employed the C/ommercial 
Bank as her asent to collect for her as the holder of the bill, and that, 
in discharge of that duty, the Commercial Bank observed the usual 
custom -and usage as recognized by .the Bank of Orleans* then the 
Commercial Bank is discharged from liability in this action. 

2. That if the Bank of Orleans was the holder of the bill at its 
maturity, and the Bank of Orleans, as the htmafide holder, left it widi 
the Commercial Bank for collection, plaintiffs cannot recover. 

3. That if the bill was lodged by the Bank of Orleans with the 
Commercial Bank for collection, and did all that was usual, and so 
acknowledged by the Bank of Orleans, the Commercial Bank is dis- 
charged. 

"HnU^ for plaintiffs in eiTor. 

The bill of exchange mentioned in the pleadings was deposited with 
the Bank of Orleans for collection, by plaintiff in error, the then 
holders. The Bank of Orleans transmitted it for collection to the 
Commercial Bank of Natchez. This state of facts is assumod, and 
eorrectly, by the instruction given to the jury at the instance of de- 
Gsndants ; which instruction, in oiher particulars incorrect, is assigned 
lor error in this Court. 

That the Commercial Bank of Natchez, by receiving the bill ft>r 
oollection from the Bank of Orleans, became the agents of the holder* 
whoever they might be, and as each are liable to them, although un« 



known to them, is vs. ell tfettled 1 Pet , 25; 9 Wend.^ 46 - 11 Wend^ 
473. 

Being the agenJls of Tiernan, Cuddy A^Co., they were bound, after 
receiving the bill fo collection, to have it duly presented, and, if dia- 
'honored, to have it duly protested, and to send immediate notice to 
the holders, in order that they might give notice to such of the parties 
to the bill as they desired to charge- A neglect in afty of these par- 
ticulars, by means of which the holders' resort to the parties on the 
oill is lost, would render the bank liable to an action by the holders 
for the negligence. Ballet/, '250; 1 Pet,, 25; 20 John., 372; 3 Cow*^ 
. 6G2 ; Miranda v. Ciiy Bunk of Neto OrleanSy 6 Louu., 740 ; 7 Martin^ 
460; 1 Martinis iV. S., 214, 364. 

The defendants insist, however, that they discharged tlieir duty as 
agents, when they placed the bill in the hands of a notary, and that, 
for his default in not notifying the parties, they are not responsible. 
This position cannot be sustained. The Supreme Court of Louisiana, 
in Montillet v. United States Bank, \ Martin's N, iS., 364, hold 
this emphatic language : "The bank is responsible for the conduct of 
the persons they employ. The .notary, in undei taking to give notice, 
did so as a private individual. It is no part of his official duties.*' The 
bank was accordingly held liable for his neglect in not giving notice 
ko as to charge the parties to the bill. 

This doctrine was again examined, and re-asserted in Miranda v. 
City Bank tif New Orleans, 6 Louis,, 740. 

Were it the official duty of the notary to notify the paities to a bill 
or note; of ita protest, it might be insisted, with soriie plausibility, 
that a bank, it placing paper in his hand^ for that purpose, woulJ 
acquit itself of liability to the holder. But, it is well known thai 
although a notary may give notice, if he chooses, he is ulider no obly* 
gation to do so ; and that the act, when thus peiformed by him, is thr 
of a private agent, and not of a public officer. — Bernard v. Planter' 
Bank, 4 Haw., 98. 

The bank, then, selects and confides in him for the performance r 
this unofficial act at its peril. This doctrine is recognized withon 
qualification, in Thompson v. Bank of South Carolina, Riley* s Law Ca 
Me$, 81. 

The defendants further insist, that although upon general principlef 
of law they might not be discharged from liability, by merely placing 
the bill in the hands of the notary for protest, '&c. yet they must be si^ 
discharged in consequence of a particular usage or custom to that efrec^ 
existing and recognized between the Bank of Orleans and the Bank 
•t Natchez. Custom cannot change the law. — Wilcox 4" Fearn v 
MeNutif 2 Hi/to., 785. It is only resorted to by courts for the purpose 
of interpreting the contracts of parties who were conusant of such 
ddsiom, and are supposed to have stipulated in reference to it — 
4 Mass,, 252. Supposing, then, such usa^e or custom to have been 
•hown to have exiKted between the Bank at Orleans and the Commev- 



cial Bank of Natchez, (whivii U by nti rncaus a'*.:.i::o.l,) yet the right 
of the ptuiiuifis in errcir cannot be a^fuiTteo by ii, l>ecausQ it is not 
proved or pretended that they recognized any buch cutttom, or had 
any knowledge of its existence. The Bank of Orleanu was their spe- 
cial agent, constituted for a specific purjiose — the transmission of the 
bill for collection — and could not comproinit their rights, by subjecting 
them to the blight of a usage so strange and extraordinary. 

The instruction assigned for error was abstract and gratuitous, in 
saying to the jury, '* if they believed the Bank of Orleans employed the 
defendants as their agent to collect said bill, represeBting to tbeni, 
that the said Bank oi Orleans was the holder," &;c. 

Th^re was no testimony proving, or tending to prove, that any such 
representation was made by the Bank of Orieaus to defendants This 
charge was well calculated to mislead the jury, and exercise an influ- 
ence over their minds fatal to plaintifls' right of iccovery. It was an 
intimation (to suy the least of it) from the court, that there was such 
testimony in the cause, and that defendants, in consequence of such 
refirescntation, had been induced to confi»rm to the particular usage 
spoken iff by the witness. Authority need not be cited to show that 
a charge unwarranted by the testimony is ground for reversing the 
judgment. 

Quitman and McMurran, for defenciant. 

If the Commercial Rank observed the usual custom recognized in 
New Orleans and Natchez, and expressly agreed to by the Bank of 
Orleans, notning more could be required. tShe had discharged her 
duty according to the cstabiisheJ custom and the positive understand- 
ing with the bank who sent her the note fiir collection. The testi- 
mony and the instructions are conclusive in f ivor of the Commercial 
Bank, even if the Bank of Orleans were the plaintiff. And such a 
custom a^ this, so clearly established, and proved expressly to be recog- 
nized by^the Bank of Orleans, will be fully sustained by (his Court. — 
Remier v. Bank of Columhia. 9 Whe^it,, oSl. 

But again : the general principles of law, as applicable to this case, 
are decisive in favor of our position. The following authorities are 
directly in point ; — Sttfry's Equity^ 1^9 ; BeULemire v. TJ, S. Banh^lMiles* 
Penn. R„ 173 ; lii/de ^ Goodrich, v. Flantera* Bank. 17 Ltmia. K., 560 ; 
cases in which similar recoveries were attempted of banks, and failed. 
So the case in 20 Johns,, 378, recognizes the same doctrine ; and in 
that case hold the bank liable, on the ground that she put the note in 
the hands of her own clerk, and not in the hands of a sworn public 
officer or notary. In that case too, it was the custom of the banks to 
give notice ; so, too,^it is the official duty of the notary to give notice. 
-^Ari (f 1833 ; 6 Sftg. ^ Rawle, 484 ; 17 Louis , /?., /)63. 

But thes4 plaintiffs have not a shadow of claim whatever. The Com- 
mercial Bank never know them in the business ; she was not their 
ageiit, and there is no privity wiiatevtir bctwccti them upon which the 
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act'oTi ciiiild be sustained. If the Bank of Orleans owned th« bill at 
the time, and the plaintiffs were notified, if was thotr business to notify 
Stone ; and if they were not notified, they had no business to pay it. 
If they placed it in the hands of the B&nk of Orleans for coUection 
as their agent, they can resort alone to that bank and notary for re- 
drens. — Morgan v. Vim Ingen^ 2 J. hns., 204. 

Winchester f in reply. 

1. Is a bank, to which a note is transmitted for collectioD, wbose 
custom and usage it is to employ a notary public to protest and give 
notices of dishonor to endorsers, responsible to the- holder or owner 
of such n(»te for a neglect to give notice ) 

The evideince in the case of Mr. Henderson, in the bill of excep- 
tions to overruling the motion for a new trial, is full, that it was the 
custom and usag^ of the banks of Natchez, and of the Commercial 
Bunk, to em ploy, notaries to give notices, and to instruct them to give 
notices ; and where a notary could hot be had, to give notices to 
employ other agents for that purpose. 

That the bank is liable for such neglect to give notice, is the well- 
settled rule of law in England and America. — S^e 20 Jokmont R., 
372; 3 Cawen, 663; 9 Wend., 46; 11 Wend., 473; 1 Fetf^rs, 25; 
Baylry, 250 ; 6 Louis. B.^ 740 ; 7 Martm, 460 ; 1 Martin, N. S., 214, 
364. 

But it is Said, the bank employing a notaiy public as its agent to 
give the notices, the notary public and not the bank is liable for tb« 
neglect ti) give notice. How far this might be true, if the law made it 
a patt of his official duty to give notice, so as to make him as a public 
officer, and hia securities for him on his official bond, answeiable for 
failif.g or refusing to perform the duty when required, is unnecessary 
to inquire ; for clearly it is no part of his official duty to give the no- 
tice ; and if he were to refuse to perform this service for the bank, 
and should upon protesting return the note to the bank, and decline 
the services of giving notices, leaving the bank to employ other agents 
for that service, the bank could not make him and his securities 
responsible for such refusal, as a breach of bis official duty. — Morgan 
y. Van Ingen, 2 Johns,, 204 ; 4 Howard, 104. 

If it were a part of his official duty to give notices, then his notarial 
act would be the only evidence of notice — as in the case of the pn^est 
of a foreign bill, the notarial act is the only evidence by which demand 
and refusal can be proved. — Homes v. Smith, 16 Maine, 183. By the 
well-settled rule of law, the bank being responsible to the hoKler for 
failure to give the notice. 

2. Is the bank discharged from that liability in this case, by the 
belief of Mr. Henderson that it was understood and recognized be- 
tween the Niitchez and New Orleans Banks, to be the custcmi and 
U!«age, that the bank discharged its duty, when it placed the n:>te in 
the haiid^of a notary public to protest and give the notices, and that 
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Che Bank of New Orleans recognized the usage and custom in this 
t^ae by paying the expenses of protest ? 

Wilt a general understanding and recognition among the Natchez 
and New Orleans banks, that a bank employed to collect a note dis- 
charges its duty when it places a note in the hands of a notary to pro- 
test and give notice, operate to discbarge the bank from its liability 
for neglecting to give notice ? 

We might admit that the bank does discharge its duty according to 
custom and usage, when it places a note in the hands of a notary to 
protest and give notice ; and yet if he, as agent for the bank, neglects 
to give the notices, it is utterly impossible to perceive how such dis- 
charge of its duty by the bank will discharge it frcimthe consequences 
of a neglect to perform a still further duty, to wit, that of causing the 
notices to be given. Yet the charge given is, that if the defendants 
observed the imsrom and usages usual in the transaction of such buai- 
ness, and recognized as customary by the said Bank of New Orleans, 
then said defendants are discharged. ' And this evidence of Mr. Hen- 
derson, of a custom and usage to consider a bank as having discharged 
its duty by louving the noie with the notary to protest and give notice, 
which custom was recognized by the Bank of New Orleuns, is tlie only 
evide-nce to which the charge can relate, as there was no evidence that 
the bank or its notary ever gave the notices, or observed the custom 
and usage in any other respect. 

Taking the charge in connection with the evidence, the Court un- 
doubtedly intended the jury to understand, that if they believed from 
this testimony of Mr. Henderson, that by ' custom and usage it was 
onderstood between the Natchez and New Orleans banks that they 
should not be liable for neglect to give notice when they employed a 
notary, and that this custom and usage was recognized in this case by 
the New Orleans Bank paying the protest, then the jury were misled 
by the charge 

1. For the evidence of Mr. Henderson establishes no such cus- 
tom, and it ought not to have been lefl to the jury to Infer such 'a 
eustom. 

2. And if it amounts to any thin^ more than its literal meaning, 
to wit, "that the bank discharges* its dpty by employing a notary," 
and be construed di«)charges its whole duty, so as not to be<iome re- 
sponsible for neglect to give notice, even then it is bad, because such 
evidences of custom cannot be set up against law.— il//en v. Mrr' 
chants Bank of N-w York, 15 WemL, 488, 489; 2 Burr, 1216, 21; 
Chtftif on Bills, 37. 95, 110; 2 Dougfassy 635, n; Stone s ^ Raidinstm, 
Welles, 559 ; 2 Hoso,, 785 ; 4 Man,^ 252. Besides, it is mere opinion 

of Mr. Henderson. — 20 Johns , 372. And at most, it is a custom i«f 
banks to undarstand they are not liable for neglect, which the law 
•ays they are liable for, and to fix a knowledge of that custom 
upon the New Orleans Bank^ by inference from the fact that it paid 
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the expenses of protest, which inference is not warranted from the 
fact. 

If the charge of the Court below was en'oneons. and the jury 
misled by it, as is evident, then the judgment ought to be reversed for 
this error. 

As to the other error assigned, if this court should be of opinion 
that a bank is not liable for a lieglect to give nolice when it employs 
a notary as itQ anient, then it is not contended there was any error in 
overruling the motion for a new trial. But if the bank is liable for 
such neglect, then it was also error to overrule the motion ; if for no 
other reason, because the charge of the Court had misled the jury. 

The letter from the cashier of the Bank of New Orleans to the 
cashier of the Commercial Bank, from which Henderson derived all 
his knowledge of who was the owner of the note, has been lost or 
mislaid from the papers, the clerk^ states in the record. It is ad- 
mitted, however, that the letter merely enclosed the note, with se- 
veral other's, to the Commercial Bank for collection, without mention- 
ing anything about the ownership. Mr. Henderson's belief, that ihey 
were owned by the Bank of New Orleans, was founded upon their 
being endorsed by the cashier of that bank. But this is so custo* 
mary with notes deposited in one bank, to be forwarded to another for 
collection, as to afford no evidence- of the actual ownership. — Bank of 
WaMvgton v. Triplett, 1 Peters, 25. 

The retura of the note, by the bank at New Orleans to the plaintiffs, 
was evidence that the note was theirs, and endorsed for the mere 
purpose of collection. But whether the jury would ha\e found the 
fact of ownership in the plaintiffs, or not, upon the evidence, is of no 
consequence to inquire, if the charge of the Court 'was erronerus and 
calculated to mislead them upon the other facts in the case ; nor is it 
necessary to inquire whether in point of law, it would make any dif- 
ference, as the question does not arise as the case is now presented. 
And the evidence was such as would have warranted the jury in 
finding th^ fact either way, perhaps, without such finding being of 
itself and alone considered sufficient to entitle either party to a new 
trial. 

Mr. Justice Clayton delivered the opinion of the Court. 

In our view of this case, the only question necessary to be consi- 
dered is, whether a bank which receives a bill for collection, proper- 
ly discharges its duty, if the bill is not paid, by placing it in the hands 
of a notary, to protest and give the requisite notices. In other words, 
. whether if the notary fails to give tfie proper notices, the bank is 
liable for such failure. ^ 

In the performance of this duty of collectiotr, as well as of other 
•cts, a bank of necessity depends upon atjents. It has no capacity to 
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act of itself, and can perform none of its acts but through the instru- 
mentality of agents. In underlaking tu collect for others, a bank... 
becomes an agent, and is understood to contract for reasonable skill ' 
and ordinary diligence. By reasonable skill, we are to understand 
such as is, and no more than is, ordinarily possessed and excercised 
by persons of common capacity, engaged in the same business or 
employment ; by ordinary diligence that which persons of common 
prudence are accustomed to use about their own business and affairs. 
-^Storjf on Agency, 172. In many cases, it becomes necessary, and is 
usual lor the agent to employ a sub agent to transact the business, A 
bank cannot do it in any other way, for its own officers are but its 
agents. In these cases the agent will not ordinarily be responsible 
for the negligence or raisoonduct of the sub-agent, if he has used rea- 
sonable diligence in his choice as to the skill and ability of the sub- 
agent. — S/ory on Agenci/, 190, 

T\ie application of these principles will be decisive of this case. 
The bank selected as its sub agent a notary public, an officer created 
for tlif) public convenience, and whose most familiar and important 
duty it is, to protest dishonored paper, and to give notice to all the 
parties interested. It is in proof that the bank pursued the same 
course precisely with its own paper, which it took m reference to this 
bill. An agent is rarely, if ever, required to exert greater diligence 
as to his agency, than he bestows on his own private affairs. — Siorp 
on Agency, 175. 

In this State, a notary is authorized to give notice, as well as to 
make protest, and no agent could have been selected by the bank 
with more propriety for the performance of this duty, than one 
whose profession and office were calculated peculiarly to fit him for 
its discharge. They are almost universally resorted to for the pur- 
pose. We cannot perceive, therefore, that, the bank was wanting 
either in the degree of skill or diligence, which is required under such 
circumstances, to exempt an agent from liability. 

We are fortified in this conclusion by the case of Bellemire v. Bank 
ofU, iS., 1 Mile9, 173 affirmed upon appear,4 Wharton, 105. It is held 
in that case that a " bank which receives a note for ccjllection, and 
when it is overdue, places it in the hands of a notary in the usual 
course, is not liable for the neglect of the notary to give notice." 
Precisely the same principle is established in the case of Hyde 4r 
Goodrich V. Planters' Bank of MistiMippi, 17 Louisiana, 560. This 
case is based in part upon the same statute of this State which is 
applicable to the present cause, and which gives authority to the no- 
tary to notify the parties. iSee also, Bank of Utica v. Smedes^ 20 
Johns., 372, 

Judgment affirmed, 
BANK-DIRECTOR. 



One director cannot bind a bank by contract^ without express a«i* 
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thority from the board. — Harper v. Calhona^ ^ Ebwari^s Min. R,, p. 
«03, (1844.) 

BANKERS. 

The Court will take judicial notice of the general Hen whieh 
bankers have by the law merchant on the adcuri ties of their ctiS" 
tomers. — Bamett v. Brandar, 7 Scott* s New R,^ p, 30 L (1845.) 

BANKRUPTCY. 

The omission, by a petitioner for the benefit of the bankrupt law^ 
to giye notice to a creditor, is not, of itself, without proof that the ' 
omission was fraudulent or intentional, sufficient to invaMdate the pe- 
titioner's certificate of bankruptcy, aa against such creditor. — Broum 
if Wdman v. lUbb, 1 Richaidson's R,,p. 374. (1845.) 

The report ot his Honor is as follows : 

" Brown & Welsman entered up a judgment against Lewis Rebb 
in the Court of Common Pleas for Charleston District, the 30th Ja 
nuary, 1841. The defendant filed his petition in bankruptcy, th^ 
25th October» 1842 — was decreed a bankrupt the 2 1st 'November 
1842, and obtained his discharge the 24th April, 1843. The debt 
due to the plaintiffs was not included in the petitioner's schedule 
The plaintiff, under execution on the judgment, on the 23d Novem 
ber, 1844, arrested the defendant, who has given security for thr 
prison rules. This is a motion to have the defendant discharged fronr 
the arrest. The plaintifl^ have filed no affidavit, nor furnished an} 
other proof, ahowing that the debt due to the plaintiffs was fraud u 
lently omitted in the defendant*6 schedule. The effect of the dis- 
charge of the defendant under the bankrupt law, is, that he is full^ 
discharged of and from all his debts, owing by him at the time of 
the presentation of his petition to be declare'! a bankrupt. The cer< 
tificate ia a protection to the defendant from all arrests for the recovery 
of debts due before the filing of his petition, unless the certificate be 
impeached for fraud.— Stacey v. Federict, 2 Bos. and PuL, 390 ; Wool' 
cot V. Leicester, 6 Taunt., 75. (In the note of this case, the word 
" not *' is omitted, through an error of the press — See the Index, and 
Eden on Bankruptcy,) Kemp v. Neville, 5 Moore, 21, is a case where 
an attorney was made a bankrupt, and described in the Gazette as a 
'* dealer and chapman," and obtained his certificate ; and the plaintiff 
afterwards arrested him as acceptor of a bill of exchange, payable 
before the commission issued. The Court discharged him on common 
bail, though the plaintiff swore that he did not know that the defen- 
dant was the person mentioned in the Gazette, and that he intended 
to dispute the commission on the ground of fraud. '* He should have 



0Uj|»fl the nature of such proof,«iid when be discovered kjai exi(»tence *' 
The plaintifiB hayiog shown no ground to impeach the certificate fur 
fraud, il is ordered that the defendant be dischai^d from arrest." 

The plaiBtiib appealed, ob the following ^rofund : 

Because a certificate in bankruptcy, without notice to the creditor, 
is no discharge of such bankrupt; and it is not necessary to show that 
Uie omiasion of notice was eilher fraudulent or intentional. 

A* Gr. Magraih, for the motion. 
Kunhardtf contra. 

Cuna, per Frost, J. The Bankrupt Act re< uires the petitioner to 
set forth in his petition, to the best of his knowledge and belief, a list 
of his creditors, with their residences and the aroounta due to them 
respectively. Notice is to be published in one or more of tb(f public 
newspapers, twenty days before the hearing of the petition, to all per- 
sons interested, to appear at the time and place of hearinfi^, to show 
cause why the prayer o^ the petitioner should not he granted. Before 
a discharge and certificate is granted, seventy days noti4*.e in a public 
newspaper is required to be given to all* who have proved their debts, 
and others interested, to show cause against the petitioni^r's discharge. 
Personal notice is directed to be addressed by letter to those creditors 
whbse residences are known. Among the causes^hidi are sufficient 
to prevent the discharge of the petitioner, the only one having any re- 
lation to the question presented by this appeal, is his having wilfully 
omitted or refused to comply with any orders or directions of the 
court, or to conform to any other requisitions of the Act. The certifi- 
cate is declared, when *' duly granted,** to be a full and complete dis- 
charge of all the debts, contracts, or other engagements of the bank- 
rupt, which are proveable under the Act, and may be pleaded in bar 
tu all suits brought in any court of judicature whatever, "and the 
same shall be conclu.sive evidence of itself in favor of such bankrupt, 
unless the same shall be impeached for some fraud or wilful conceal- 
ment by him, of his property as aforesaid, contrary to the provisions 
of this Act, on prior reasonable notice, specifying in writing such fraud 
or concealment." 

Admitting that any of the causes mentioned in the Act, which are 
Sufficient to prevent the allowance of his discharge aed certificate to a 
bankrupt, may be sufficient to impeach the certificate after it is al* 
lowed; as not having been duly granted,'* the question presented by 
the appeal is, whether the omission to g^ve notice to a creditor, though 
the omission be neither fraudulent nor intentional, is sufficient to inva- 
lidate the certificate as against such creditor. * 

The question made by the appeal ehould have been confined to the 



34 BANKRUPTCY 

effect of the omission to give personal notice to a creditor whose resi- 
dence is known* because the grant of the certificate authori- 
zen the assumption that the notice of publication in the newspapers 
required by the Act, w^ given. It cannot bo questioned that such 
notice may be sufficient to bring and make all proper parties to a ju- 
dicial proceeding. It is familiarly known in the practice of our courts, 
in cases of discharge of insolvent debtors, suits in attadiment, parti- 
tions, and creditor's bills in equity. 

Personal notice cannot be indispensably necessary to make a creditor 
party to proceedings in bankruptcy, since the Act prescribes such 
notice to those whose residences are known. All others are made 
parties by publication of notice in the newspapers, and the certificate 
discharges their debts. If the allegation of want of personal notice, 
were cause to impeach the certificate, its protection would be very 
incomplete and precarious, since the notices are generally, and in many 
cases must be, sent through the post office, and proof of the deposite 
of them in the ofHce would not be evidence that they were received 
All the advantages to be derived from personal notice would be at- 
tained by actual notice. The appellants were residents in Charleston, 
where the defendant was discharged, and bis notices published, from 
which actual notice may be presumed. v 

But even if personal notice, by letter addressed to the appellants, 
was necessary, the omission of the defendant to give it must appear to 
have been fraudulent, in order to impeach his certificate. The Act is 
express, that the omission to comply ^ ith any orders or directions ^f 
the court, or to conform to any of the requisitions of the Act, must be 
" wilful." 

In Oufen an Bankruptcy, 224, it is said that the omission ** muBt be 
wilful and arise from improper m«)tives;'* and in that part of the Act 
which declares what shall hh the effect of the certiBcate, it is provided 
that it shall be conclusive evidence, unless impeached for some 
fraud. 

The defendant, in an affidavit accompanying his application for dis- 
charge, affirms that he did not know the appellants had recovered a 
judgment against him, and that the omission to insert it in his schedule 
of debts, proceeded from that ignorafice, and was casual* The dis- 
charge was not opposed by any proof, or even averment, that the ap* 
pellants had not actual notice through the newspapers, or by other 
means, of the defendant's application for the benefit of the bankrupt 
law, nor did they impeach the certificate on the ground of a wilful or 
fraudulent omission by the defendant to insert their debt in his sched- 
ule, and cause personal notice to be given to them ; nor prove any 
notice to the defendant, specifying, in writing, the fraud charged 
against him. 

On the construction of the Act, and the authority of the cases cited 
in the report, the defendant was entitled to a discharge from arrest 
under the anpellniits' execution unlens they showed sc»me gr<mnd of 
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irand to impeach the certificate. This they wholly neglected 

to do« • 

^ Motion dismissed 

BIGAMY. 

On a trial for higamy, the prisoner's declaration, deliberately nr)ade» 
of a prior marriage in a. foreign country, are sufficient evidence of 
such marriage, without proving it to have been celebrated according 
to the law of the country. Regina ▼. Newton^ 2 Moody S^ Robinson's R., 
p. 503. (1844.) 

In a charge of Bigamy, parol evidence of the first marriage, by 
persons who had been ptesent at it, held sufficient. Regina ▼. Clark, 
1 Broun's R„ p. 439. (1844.) 

David Clark was charged with bigamy. The pannel pleaded not. 
guilty. • 

In proof of the first marriage, three witnesses were examined, who 
deponed to having been present in the Manse of Mains and Strath* 
martine, and having seen the marriage performed in the usual way by , 
Dr. Cannon, the clergyman oC the parish. It was proved that Dr. 
Cannon, who had been cited as a witness, was unable to attend from 
illness. 

The second marriage was proved by the marriage lines, the clergy- 
man who performed it, and the second wife. 

CUghom^ for the pannel, argued to the jury, that the first marriage 
was not legally proved. Hitherto it*had not been the practice to rely 
on the memory of witnesses alone. Some documentary evidence had 
always been laid before the jury. In the present case, the marriage- 
lines which were s'aid to have been given, were not produced or ac- 
counted for, and there existed a regular register both of proclamation 
of banns and of marria<;es, from which no extract was produced.. The 
best evidence had therefore not been brought. 1 Allison, 540. In the 
case of John McLean, 1 Swinton, p, 278, where it was found not neces- 
sary to produce the marriage Hues, an extract from the parish register 
was added to the testimony of witnesses. 

The LoKD-JusTicB Clerk. Mr. Alison*s general observation is er- 
roneous* A record is intended to preserve evidence of a fact after the 
witnesses to it are dead. While the eye>witnesses are alive, the regis- 
ter is so far from being the best evidence, that it may be kept in such 
tt way as to be very bad indeed. 

Thb Lord Justice-Genbral charged the jury that the prosecutoi 
waa not bound to bring any evidence but that of persons present at 
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the maiTlage, and if tbe jury Were'satiafied with the evidmcaof &• 
three witnesses in this case, it was their duty to convict. 
Tbe jury unanimously found the pannel guilty. 

BILL OF EXCEPTIONS. 

On a bill of exceptions the party cannot avail himself of other 
grounds than those taken by him at the trial. Hunter ▼. T/ie TrutBet 
of Sandy Hill, 6 Hill, p. 407. (1845.) 

BILLS OF EXCHANGE AND PROMISSORY ^fOTBS. 

An innoceut holder of negotiable paper, who has received ittmiAe 
ufual cmtr»e of trade, for a valuable cousideratian, though from a person 
having no title and no authority to transfer it, will be protected even 
as against the claim of the previous owner. — Stalker v. McDonald* 
rHiU,9Z. (38450 

# 

The holder of a promissory note cannpt proce^ by attachment 
against an endorser, previous to maturity. The obligation of the 
endorser . may never become absolute ; the drawer may pay, or, in 
the event of his failure, the endorser be discharged, by the omission 
of demand, protest, or notice. — Harrod v. Burgeu 5 Robimon^s La 
R., p. 449. (1845.) 

A State is a corporation, and may therefore be the payee of a pro- 
missory note. — State of Indiana, v. TVoram, 6 Hill, 33 (1845.) 

The holder of a bill of exchangers under no obligation to use active 
diligence in suing an acceptor, or any other party. He may remain 
passive, and forbear to sue as long as he pleases, but he must not agree 
to give time to an acceptor, so as to preclude himsefi from suing, and 
thus suspend bis remedy against the latter, to the prejudice of the 
drawer and endorsers. To make an agreement for indulgence obliga*' 
tory, it must be for an adequate consideration. A delay, without 
sufficient consideration, and without taking any new security, being 
nudum pactum, will not discharge the other parties ; nor will they be 
discharged where tho. agreement, though obligatory, was made with 
their consent. — Frazier v. Dick, 5 Robinson*s La., p. 249. (1845.) 

Appeal from the Commercial Court of New Orleans. Watte /. Pey* 
Urn, i. W. Smith, and T. Slidell, for the plaintiffs. 
L. Puree and Eustie, for the appellants. 

Oarland, J., the defendants, are sued as the endorsers of four pro- 
missory notes, drawn by Chrietmae and Norjleet, for 926,000, two of 
them payable in March, 1841» and the ether two in March, 18481 
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Thore was judgment against them for $8,000, whb interest, being for 
the balance owing on the first two mentioned notes, and in their favor 
for the last two — it not appearing that they were presented fbr pay- 
ment at maturity, protested, and notice given, according to law. From 
this judgment the defendants have appealed. 

The defence roots on fin exception, that the plaintiffs have no right 
to sue on the notes, their capacity of receivers not being legal, and 
their appointment not conferring any authority. On the merits, they 
admit, that their signature is genuine ; *but aver, that no notice of pro- 
test was ever given them. They allege further, that they are discharged 
by the plaintiff, or the Bank of the United States, under which they 
claim, having, without their consent, made arrangement with the 
drawers, and given tbem an extension of the term of payment. 

The exception, as to the capacity and authority of the plaintiffs to 
iae,«was, we think, correctly overruled by the Court. The question has 
been definitively settled in the case of Ftazier v. Wilcox, recently 
decided in this Court. — 4 Robinson, 517. The evidence of protest, 
and notice thereof to the defendants, on the two notes due the 1st and 
4th of March, 1841, is very satisfactory. The notes due one year 
after, appear not to have been protested at all ; the defendants were 
therefore properly discharged as to them. 

The question, whether time was given to the drawers of the notes, 
without the assent of the endorsers, is the principal one in the cause. 
The law in relation to extending the term of payment to the drawer 
of a note, without the consent of the endorser, and the consequences 
of such an act, was, after much deliberation, settled in the case of 
Hull V. Bailey, 16 La., 213. We then said, p. 218, " There is no obli- 
gation of active diligence on the part of the holder, to sue the acceptor, 
or any other party ; and he may be passive, und Jhrhear to sue, as long 
as he pleases, but he must not so agree to give time to the acceptor, 
as to preclude himself from suing him, and suspend his remedy against 
him, to the prejudice of the drawer and endorsers. To make any 
agreement for indulgence obligatory, it must be for an adequate con- 
sideration— C%iV^y, on Bills, (8th Am.ed ,) 44!. 442. 443, 44G ;-3 Kent's 
Com., (2d ed.,) Ill, 112. The old opinion was, that any agreement 
to give time, discharged the drawer and endorsers, whether without 
consideration or not ; but the latter doctrine is, that a delay, without 
sufficient consideration, and without taking any new security, bein^ 
nudum pactum, will not discharge other paities, if the holder lias not 
entered into such an agreement as will disable him from suing the 
acceptor. — Chitiy, on Sills, 447." It may, therefore, be considered 
as well established, that the giving of time must be in such a manner 
or form, as will prevent the holder from suing or prosecuting an action 
previous to the expiration of the stipulated period. It must be without 
the assent of the endorser, and for a sufficient consideration. The 
application of these principles must d«^pend upon the facts of each case. 
Let us now see the effect they will have on the one before us. 
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The Bank of the United States, being the holder of the notes 
sued on, one of the drawers applied to Frazier, the agent of the bank 
in Mississippi, where the drawers resided, to receive payment in the 
notes of the Agricultural Bank of that Srate, which said agent agreed 
to receive, if paid on or before the 20th of March, 1841. On the I9th 
March, Christmas, the drawer, who had made this arrangement, writes 
from Vicksburgh, to Caruthers & Co., in New Orleans, saying that 
Norfleet & Christmas were owing a debt duo on the 4th of that 
month, at the Moichants' Bank/ in that city, which belonged to the 
United States Bank, and that Frazier, the agent, had agreed to re- 
ceive payment in the notes of the Agricultural Bank, if paid on or 
before the 20th. He then says : " I wish you to see the Bank im- 
mediately, and get the time extended, say thirty days." On the 
receipt of this letter, Caruthers went to the bank, and applied to the 
cashier, from whom, he says, he could get no information. After- . 
wards, he saw the president, who told him that he knew nothing of 
the agreement made by Frazier, but that an indulgence of thirty days 
would be extended, and the notes of the Agricultural Bank received 
in payment, at their market value, on the 20th of March, 1841, which 
was a discount of from twenty-seven to twenty eight per cent. The 
precise day is not shown on which this transaction took place, but it 
was on or previous to the 2Uh of March, 1841. The witness says 
that he has no knowledge as to the defendant*s having any knowledge 
of this arrangement, but Frazier being examined as a witness, says, 
that Christmas, and Hill, one of the defendants, partners in a com- 
meicial firm, being at Vicksburgh, he was induced to recommend to 
the Merchants' Bank in New Orleans the course he thought it best to 
pursue for the interests of the Bank of the United States, and in the 
first instance, advised that the Agricultural Bank notes should be re- 
ceived ut par. Some misunderstanding occurring about this, he 
witness, wrote to the bank to accept payment in them', if offereo 
within a certain number of days. He had no power to make definite 
arrangement, as he was not the agent for these notes. He says, that 
Hill convei'sed with him, from time to time, about tiiis business, was 
very anxious that the notes should be paid, and never expressed any 
disapprobation. He always considered Hill as the acting partner of 
the defendants in Mississippi, and treated with him as such, in rela- 
tk>n to the business with the Bank of the United Staes. He thinks 
that Hill was cognizant of what was passing between Christmas and 
himself — is sure he was, as they often spoke of it, and nev^r heard 
him make any objections. The evidence goes much into detail, but 
we have stated the leading facts, and the impressions which they, with 
the body of the testimony, make on our minds, is, that the object of 
the debtors was as much to induce the holders of the notes to receive 
payment in depreciated paper, as to get time, and that Hill, onq of 
the defendants, was cognizant of the whole transaction. 

In this case, it has beec said, that the assent of the defendants to tfa# 
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arraTigements made with Christmas has not been shown. It appears 
to u^* very doubtful, whether the contract entered into, was such a one 
as would have prevented a suit being brought on the notes before the 
20th of April, 1841 ; but if it were, we think it is shown that Hill as- 
sented to it. He never expressed any dissent, when the arrangements 
were the subject of conversation in his presence, which raises a strong 
presumption of consent. ' The arrangement appears to have been 
entirely for the accommodation and henefit of the debtors. At any 
rate, thev have not shown that it was the interest of the Bank of the 
United States, to have accepted the notes of the Agricultural Bank, 
instead of their own notes, or specie. 

Judgment affirmed^ 

BILLS OF EXCHANGE— PROMISE TO ACCEPT BEFOB.B 

DRAWN. 

A promise to accept a bill not yet drawn does not amount to au 
acceptance of it ; although the bill be discounted for the drawer, on 
the faith of such promise. — Bank fif Ireland v. Archer if Daly, 11 
Meesm Sf WeUhy*s R,^ p. 383. ( 1 844.) 

Assumpsit, on a Foreign Bill of Exchange^ — ^The declaration 
stated, that heretofore, to wit, on the 29th day of September, 1842, 
in parts beyond the seas, to wit, at Waterford, in the kingdom of 
Ireland, certain persons using the name, style, and firm of J. & C. 
Scroder, by their said name, style, and firm, made their bill of ex- 
change in writing, and directed the same to the defendants, and 
thereby required the deTendants to pay to the order of th«m, the said 
J. &. G. Scroder, the sum of o£852.108. sterling, three months after 
the date thereof, which period had elapsed before the commencement 
of the suit ; and the defendants then accepted the said bill, and the 
said J. & C. Scroder then endorsed the same to the plaintiffs ; of all 
which the defendants then had notice, and then promised the plaintiffs 
to. pay them the amount of the said bill, according to the tenor 
and effect theret>f. and <»f their said acceptance thereof, but the de- 
fendants did not pay the same when due. The second count stated^ 
that theretofore, to wit, on the day and year last aforesaid, in coosi- 
deraticm that the plaintiffs, at the request of the defendarrts, would 
discount a* certain other bill of exchan^fe before then drawn bv cer- 
tain persons using the name, style, and firm of J. & C Scroder, by 
their said name, style, and firm, whereby the said J. & C- Scroder 
required the defendants to pay to their order, three months after the 
date thereof, the sum of c£852.10s. sterling, and would pay to the 
said J. & C. Scroder, the amount of the said last mentioned bill of 
exchange, deducting certain reasonable discount in that behalf, in 
and by certain other bills of exchange endorsed by tbe plaintiff, they» 
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the defendants, promised the plaintiffii to accept ibm said bill of ex* 
change, in this count first mentioned, upon the same being presented 
to them for their acceptance thereof. Tlte count then averred, that 
the plaintiffs afterwards, to wit, on the 2nd October, 1842, confiding 
in the said promise of the defendants, discounted the said bill of ex- 
change in this count first mentioned, and then paid to the said J. St 
C. Scrnder, in certain other bills of es^change endorsed by the said 
plaintiffs, the amount of the said bill in this count first mentioned, 
after deducting such reasonable discount as aforesaid, being a large 
amount, to wit, the sum of «£847.2s. ; and although the said J. & C. 
Scroder, to wit, then endorsed the said bill of exchange In tnis count 
first mentioned U} the plaintiffs, and the plaintiffs afterwards, dnd 
within a reasonable time in that behalf, to wit, on the 10th day of 
October, in the year afiiresaid, presented the said last mentioned bill 
of exchange to the defendants for their acceptance thereof, and then 
requested the defendants to accept the same, according to their said 
promise in that behalf, yet the defendants did not, nor would, when 
the said last mentioned bill of exchange was so presented to them for 
their acceptance, as aforesaid, and when they were so«aa aforesaid 
requested to accept the same, or at any other time, accept the said last 
mentioned bill of exchange, but then and always thereafter wholly 
neglected and refused so to do, and thereby the plaiutiffii have wholly 
lost the said sum of money, so advanced by them as aforesaid, and tlie 
•aid bill of exchange is still wholly unpaid to the plaintiffs. 

The declaration contained also counlsfor money had and received, 
money paid, and on an account stated. 

The defendants pleaded to the first count, that they did not accept 
the said bill of exchange therein mentioned ; to the second count, 
first, that they did promise to accept the said bill ; secondly, a tra- 
verse of the consideration alleged ; and thirdly, that the plaintifis did 
not discount the said bill of exchange ; and to the residue of the decla- 
ration, non a»sump9€runt. Issues thereon. 

At the trial before Coltman^ J.y at the last assizes at Liverpool, it 
appeared that the action was brought by the plainiiffs to recover from 
the defen<lant8, who were corn merchants and commission agents at 
Liverpool, the amount of the bill mentioned in the declaration, under 
the following circumstances : — On the 8th of July, 1842, Messrs. 
J. & C. Scroder, who were corn merchants at Waterford, and corres- 
pondents of the defendants, drew a bill of exchange for <£850, at three 
mmiths date, on the defendants, and discounted it, before acceptance, 
at the Branch Bank of Ireland, at Waterford. The defendants had 
then in their possession at Liverpool, for sale on commission, a quan- 
tity of Indian corn belonging to Messrs. Scroder ; and on the bill being 
presented to them at Liverpool, it was duly accepted. In the follow- 
ing September, the defendant Daly, being at Waterford, had an inter- 
view with one of the Messrs. Scroder, who told him they should find 
MQVQA difficulty in providing for the bill on its falling due, (which would 
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be qa the llth of October,) but tbat if the defendants would renew 
their acceptance, he thought he could get it discounted. Daly de- 
clined to ao so without a deposit in cash, on the ground of the bad 
atate of t^e markets, and the loss they' were likely to sudtain by the 
Indian com. To thia Scroder agreed ; and thereupon Daly, being 
requested to accept another bill for <£852 lOs., said, " Send it for 
acceptance as usual* remitting proceeds at the same time, and I will 
advise my partner in Liverpool of the amount." Accordingly, on the 
29th of September, Messrs. Scroder drew on the defendants the bill 
in question, for c£852 lOs., and got it discounted, before accptance, 
at the same bank. The manager of the bank stated that he was in- 
duced to discount the bill upon the representation of Messrs* Scroder, 
that they had arranged with the defendants for the acceptance of it. 
On the same 29th oT September, the following letter was written and 
sent by Messrs. Scroder to the defendants :-^ 

• 
" Gentlemen — Agreeable to our arrangement with Mr. Daly, please 
take the enclosed Bank of Ireland endorsement, dC847 10#. 2d., being 
as near as we could go to the amount of your bill, ^850, due llth 
of next month. We have drawn on you at three months from to-day, 
^852 10«., favor of the Bank of Ireland, which pleaae protect, 
hoping that before its maturity you may be able to sell our stuff at a 
fair price. * 

" J. & C. SORODBE." 

In answer to which, the following letter was received by the Meaars. 
Scroder, on the 1st of October :— - 

I 
" Gentlemen — ^Your favor, enclosing bills amounting to <36847 0«. 2d , 
is received, and passed to your credit. Your draft on us for «£852 10«. 
•ball be duly honored. We have no inquiry at present for Indian 
com. 

" P. pro Archer, Daly ^ Co., F. J. Forisv '' 

Forest, however, had no authority to accept* and never had accept* 
ed, bills of exchange on behalf of the defendants ; and they refused 
to accept the bill when presented to them, Messrs. Scroder having in 
the meantime stopped payment. 

Upon these facts, it was objected for the defendants; and- the learn 
ed Judge was of opinion, that inasmuch as there was no bill in exist- 
ence when the promise to accept it was made by the defendant Daly, 
that promise did not amount to an acceptance, or render the defefid* 
ants liable, although the plaintiffs had discounted the bill on the faith 
of their acceptance : and a verdict was accordingly taken for the 
defendants on the first issne, leave being reserved to the plaiotiflito 
move to enter a verdict .for them for ^S5'Z 10s,, if the Court should 
)»e of a contrary opini«^n 
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On the 25tb of April, 

Knowlea moved accordingly. The question which arise? in thi§ 
case is, whether a parol promise to accept a bill of exchange after- 
wards drawn, on the faith of which promise the bill isfdiscounted, 
amounts in law to an acceptance. The case of Pillans v. Van Mferop, 
3 Burr., 1663. is in effect a decision that it does. The opinion ex- 
pressed by Lord Kenyon, in Johnson v. CoUin<rs, 1 East^ 98, is undoubt- 
edly to the contrary ; but, in that case, it did not in fact appear that 
any third person was induced by the promise to discount the bill. It» 
MUn V. Prest, Holt, N. P. C. 181 ; 4 Campb., 393, Gibhs, G. J..^ 
laid it down, that a conditional acceptance is as effectual as an absolute 
one, if the condition be complied with. This, however, was an abso- 
lute promise, and could not be repudiated, any more than in Pillans 
V. Van Mierop, The rule of law in 'America appears to be more com- 
prehensive than would seem to result from the case of Johnson v. Col 
lings, Mr. Justice Story say.i, {Story, on Bills of Exchangey p. 274, 
see. 249,) 'after remarking on the English cases, — *The rule, as for- 
merly held, always included the qualification, that the pap'^r containing 
the promise should describe the bill to be drawn in terms not to be 
mistaken, so as to identify and distinguish it from tfll others; that the 
bill should be drawn within a reasonable tifne after the paper wa^ 
written , and that it should be received, by the person taking it, upon 
the faith of the promised acceptance. Undef those qualifications, the 
rule seems to be firmly established in America upon the footing of the 
old authorities." All the requisites represc^nted here as being neces- 
sary to constitute an acceptance, appear to concur in this case. — 
i Parke f B. — I thought this point had been settled by Johnson v. ( ol- 
ings. Your proposition would lead to an extraordinary state of things : 
namely, that if the endorsee paid the bill away with notice of the 
promise to accept, the endorsee - might recover against the acceptor; 
but if not, not; and so there might be several endorsees with different 
remedies. We will take a short time to look into Mr. Justice Story's 
work, as far as the English authorities are cuncemed: I have always 
understood the point was conclusively settled by Johnson v. CoUingt, 
It is a question of the law merchant, and must depend on the autho- 
rities.) 

The judgment of the Court was now delivered by Park^^ B, 

The point reserved by my B nether Goltman in this case, was, whethei 
a parol promise to accept a foreign bill of exchange before it was 
drawn, amounted to an acceptance, such promise having been com* 
municated to. the endorsees, the plaintiffs, and the bill haying beer 
taken by them on the faith of it. The learned Judge thought not 
and we agree in this opinion, and think there should be no rule. 

The case of Pdl/ins v. Van Mi^op appears to be the authority o& 
which the doctrine, that a person can be bound by a promise to ac- 
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eept a future bill, is rested. It is not quite clear from the report of 
tbat case, on what ground ihe defendant was held liable to the plain- 
tif&, the drawers ; whether on his special codtract with them to accept, 
or as actual acceptor. Some of the Judges Vest bis liability on the 
ground of special contract, considering that the doctrine of nudum 
pactum does not apply to written or mercantile contracts ; a doctrine 
which is not entirely exploded. Mr. Justice Yates, as well as Lord 
Mansfield, expresses an opiiiirm that he was liable, on the authority 
of the cases which laid it down that an acceptance need not be on the 
bill itself; not adverting to the distinction between existing and non- 
existing bills. In Beawcs* Lex Mercatoria, p. 446, pi. \\% a piomise 
to accept is apparently put on the ground of a contract, for a breach of 
which an action lies, and not as beiag an actual acceptance. In Pier^ 
son V. Dunlop, Cowp., 571, the supposed rule, that a promise tobonor 
was equivalent to an acceptance,, was qualified by Lord Mansfield ; 
and he said that it was not, unless accompanied with circumstances 
which might induce a third person to take the bill by endorsement : 
if there were such circumstances, it might amount to an acceptance, 
though the answer were contained in a letter to the drawer. His 
Lordship was then speaking of a promise to honor an easisfing bill; 
a doctrine which is not now disputed, the case of Wyitney. Raikes, 
fy Eoif, 514, having established that a promise to the drawer, after a 
bill is drawn, operates as an acceptance in favor of an endorsee, such 
promise having not only been communicated to hiin, but made long 
after the endorsement. In this ntaie of the authorities, it was not 
surprising that the case of Johnson v. Colfings decided that a promise 
to accept a non-existing bill was no acceptance. Mr. Justice LeMane 
alludes to the qualification by hard Mansfield of the previous doctrine, 
and supposes it to be meant to apply to non-existing bills only ; which 
is inaccurate: and Lord Kenyan expresses what may be termed a 
strong opinion, that such a promise would not amount to an acceptance, 
even with the qualification that the bill is taken on the faith of it.. 

This opinion, we believe, has been generally acquiesced in, and the 
doctrine is reasonable, simple, and convenient : for reason points out 
that, in order to constitutefm acceptance, there ought tl> be a bill in 
existence which could be accepted ; and to bold that the same act 
would be an acceptance or not, according to the subsequent contin- 
gency of the holder of the bill having notice of it, would introduce a 
strange anomaly and confusion into the relation of the parties to the 
bill, tiie drawer being an acceptor as to some, and not as to other 
endorsees. No subsequent case appears to have cast any doubt^upon 
the propriety of Lord K*nyon*s dictum. That of Lord Chieif Justice 
Gihhs^ in the case of Miln v. Frest^ which was (Quoted ita support of this 
application, amounts, according to the report in 4 Campb,, 393, merely 
to this, that the authority of Johnson v. Collings was directly in point, 
there being no evidence of any communication to the plaintiff of the 
promise to accept. The report in HoU's Nisi Priui ijists, ll evideritljf 
inaccurate. 
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It is saiil, liovNtfv. '. ''•. •• i . .\!i fiu-n ihe rule is otherwise; aud if it 
had np|>eared from the decinions in other countries, that this was a part 
of the law merchant, we should have given due weight to them. In 
different countries, however, a different rule seems to prevail ; and 
even in America, it appears, from Mr. Justice Story' t book on BUls 
of Exchange, p, 275, sec. 249, that in order to constitute an acceptance, 
the promise is required to be in writing, describing the bill to be drawn 
in terms not to be mistaken, so as to identify it, and distinguish it from 
all others; and that the bill should be drawn in a reasonable time 
afterwards ;-^circumstances which do not occur in this case. * 

We are of opinion^ that the quiestion raised in this case does not 
admit of such a degree of doubt as to require further discussion ; and 
therefuie refuse the rule. 

Rule refksed. 
BOND. 

• A writing purporting to be a bond, signed and sealed by a party 
with a blank left for the same, which blank is afterwards filled, and 
the writing delivered by one not authorized under seal, is not the 
deed of the party signinj:: and sealing. The rule is otherwise as to 
promissory notes and bills of exchange. Cross v. State Bank, 5 Ar- 
kansasR.,p.526. {IU5.) 

(Ashley, fVaikinSt CummmSt TWapnaU^ Cocke, Pike if Baldwin, cited 
VtdUd StaUs V. Litm, 1 Howard^ 104 ; Bytes on BUls, p. 48, (m Law Libra 
ry) ; McKu v. Hicks, 2 Dev. N. C„ 379; PvUen v. Shaw, 3 De»., 238 ; Hurt" 
stont on Bonds, 120, (9 Law Library 63) ; Paulding v. U. 5., 2 Cond. A., 92 ; 
U. S. V. Nelson if Mayers, 2 Brockenhorough, 64 ; Drake v. Johnson, Hardin^ 
218 ; 3 Marshall, 163 ; 3 /. /. Marshall, 548 ; 2 Bibb, 425 ; Graham v. HaU, 
3 Ireddl, 300 ; Davenport v. Slight, 2 Devereaux if Battle, 381. 

Hempstead if Johnson, contra, cited Brahan v. Ragland, 3 Stewart, 247 ; 
8 Porter, 300; Collins v. Emmett, 1 H. Bl., 313; Russell v. LangstaJ Dougu 
496; Suaith v. Mingay, 1 Af. if S., 87; CnUchUy v. Mann, 5 Taunt,, 529; 
Crutchlty v. Clarence, 2 5f. ^ S., 90 ; Violett v. Patton, 5 Cranch , 142 ; 
Mitchell V. Culver, 7 Cowen, 336 ; Putnam v. Sullivan, 4 Mass,, 45 ; Master 
▼. Miller, 4 T. R., 320; Smith v. Crooimr, 5 Mass., 539 ; Hart v. Adams, 6 
Mass., 521 ; Pagtt v. Paget, 2 Ch, JR., 187 ; Zouch v. Clay, 2 Vent,, 185 ; 
Nelson V. Dubois, 13 J. R., 175 ; 2 Levim, 32 ; Masttr v. MiUvr, 1 Anst,, 225; 
Markham v Gomastow, Moore, 547. 

Sebastian. J. cited Perkins, sec. 118; Shep, Touch,, 54; 4 Comyn^s Dig., 
271; 2 Stark. £o.,373; 2 RoU. Abr., 29; jPouw/ v. Sherif of Middlesex, 3 
Camp. 182; Gilbert v. Anthony, 1 Yrrger, 169; fVynnev. The Governor, I 
ifhger, 149 ; Lockhart v. Ao6erfo, 3 Bi66 , 362 ; Bo/iA; of Limestone v. Patmeiir, 
5 Monroe, 25 ; JB'j^eer v* McClanahan, 6 Gt7/ 1^ Johnson, 250.^ 

BURGLARY 

Where an information for burglary alleged that the prisoner ** fe« 
lonlounly and burglariously" broke and entered, without alleging that 
the acts were done in the night season, or stating at what hour they 
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were flone; after a verdict of guilty and a judgment thereon^ it waf 
held, 1. That the information was fatally defective ; 2. That the de* 
feet was ifbt cured by verdict. Lettns v. the State, 16 Connecticut R.^ 
p. 32. (1S45.) 

This was an information against Oliver H. P. Lewis for burglary, 
alleged to be the second offence. 

After setting fortJb the former offence, trial and conviction-, the in- 
formation stated, that on the third day of August, 1841, at Montville^ 
in New London Countv, said Lewis did, with force and arms, enter 
the store of Timothy W. TVm^, of said Monrville, there situate, in 
which st<ire, goods, wares and merchandize, and moneys of said Tur^ 
ner, were then and there deposited, feloniously and burglariously 
break and enter, with intent the said goods, wares and merchandize, 
and moneys of the said Turner, then and there deposited* in said store, 
feloniously and burglariously to steal, take and carry away : and he, 
the said Lewis, did, then and there, having so broke and entered the 
said store, feloniously and burglariously steal, take and carry away 
from said store the following pieces of the current silver coin of this 
State — (specifying them)— against the form' of the statute, &€. 

After a trial, under this information, before the Superior Court 
holden at New London, in September, 1841, the jury found the pri- 
soner guilty, and the court thereupon sentenced him to the State 
prison for the term of six years. To obtain a reversal of this judg- 
ment the present wiit of error was brought. 

HiUt for the plaintiff in errnr, contended : 

1. That the information was fatally defective, because it did not 
ipecify the hour in which the offence was committed; nor did it al- 
lege,'that the breaking and entering were in the night season. All 
the farts constituting the offence must be distinctly set forth. That 
the breaking and entering must be in the night season, to constitute 
burglary, is unquestionable. 4 Bla, Com; 924 ; 2 Sw. Dig,, 302, 303 ; 
Rex V. Jukes, 8 Term. R., 536 ; Rex v. Home, 2 Cofop., 682 ; Rex v. Lookup, 
3 Bur-. 1901 ; Archb. PL ^ JBt>., 38, 46 a ; Bae, Ahr, tit. Indictment H., 3. 

2. That the prisoner may take advantage of this defect in any stage 
of the proceedings, or after final judgment ; a defective indictment or 
information not being aided by a verdict as defective pleadings in 
civil cases are. 4 JB/ei. C«m., .575 ; 2 Sw. Dig,, 415, 418; Archb. PL 
^ Ett., :^8, 39. But such a defect in the declaration would be a ground 
of error, even in a civil case* Bacon v. Page, 1 Conn, R, 404, 

Waife, for the defendant in error, contended i 

1. That the information in this case contained all that is necessary 
(o describe the crime of burglary. It is alleged, that the prisoner 
^ burglariously" broke and entered the siore ; which shows, that the 
aets were done in' the night season. 
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2. Th«t if the information was defective, tbe defect ia cuned hv a 
yercHct. It should have been taken advantage of, by demurrer. Had 
it not been proved that tbe acta were done in tbe night season, the 
jary could not have found the prisoner guilty. In an action of tres- 
pass, if the declaration does not allege that the trespass was committed 
on a certain day, it is good cause of demurrei ; yet on the issue of not 
gnilty, as the plaintiff cannot prove his trespa^^s withopt proving the 
day on which it was committed, this shall be aided by verdict, 1 Su» 

Dig., in. 

HfBnfA;v, J. At the Sapenor Court, in New London County, Sep- 
tember term, 1841, the plaintiff in error was convicted of tbecrimsof 
burglary ; and it being a second conviction for the same offence, he 
was sentenced to confinement in the State prison^ for the term of six 
years. 

Tbe information, on which the conviction was had, does not charge 
the crime to have been committed in the night season, nor does it 
contain any allegation of the hour when the oflfence was committed, 
nor any other allegation from which it appears to have been in the 
night seasoiu 

This is a fatal defect ; and the judgment must, consequently, be 
reversed. It is laid down in 3 Ckitt, Cr, Z»., p. 859, '^ That it is not 
only necessary to state a day and year, but also an hour about which 
the offence was committed; in order that it may appear to the court, 
to be at a time when there could be no daylight remaining." And 
again it is said on the 6ame page, *' both the breaking and entering 
must be charged to have taken place in the night, or there is no charge 
of burglary ;" and 1 Hale,, 549, is rbferred to, in support of these po- 
sitions. The same doctrine is laid down in 2 Russell im Crimes, ZG. 
And in Waddington* s case, reported in 2 East^s P. C, 513, the indict- 
ment alleged the fact to have been committed in the night, but did 
not state any hour when it was done. Gould, J. directed the prisoner 
to be found guilty of larceny only ; and said, *' that as the rule now 
established was, that a burglary could not be committed durinur twi- 
light, it was therefore necessary to specify the hour, in order that it 
may appear to have been done between the twilight of the eveiSing 
and that of the morning.*' • 

This being the well settled law, it is useless to enquire, whether the 
term " burglariously" necessarily implies that it was done in iho 
night, or whether it does not. That it is so understood in modem 
professional language, is doubt leas true ; yet it is said in JojcoI^m ham 
Diet, tit. Burglary, that originally the term signified only the robbery 
of a d^THng-house without any reference to the time when it was 
committed. 

JudgmnU t everted 
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CARRIER. 

A cftrridr by sea, under a bill of lading of goods ''to be delivered 

in the like good order, &c., at the port of, &c.^ unto Mr. , or 

Msii^nB, on paying for the said ^oods, freight and charges, as per 
margin, with primage and average accustomed,'* is not entitled imm6- 
diately on the arrival of the vessel, and withtJut notice to the owner, 
to land the goods ; and if he should land them, and they should be 
destroyed, he will be answerable to the owner for the loss.— 
B<mme v. Gatlif, 11 Clark «r Finnelly's R„ p. 45. (1845.) 

(Erie if CoTnpttm cited Hyde v. The Trent and Meraey Co., 5 T. /L, 380 
AhboH on Shipping, 246, [5th Ed.) ; 331, [Sth Ed.] ; Bishop v. Wart ; 3 
Ctomy.,360; Coats v. Chaplin, 3 Q^uecn's B. E,, 483; Garsidev. The Trent 
Navigation Co,,' A T. R-, 581. 

KtUy and Smith contra^ cited ikamanT. Clarke, 4 Camp., 159; AbboUfm 
Shipping, 261, [4(4 Ed.] ) 

A towQ-emniMnr not conveying goods from anyene known termtihtt 
to another, nor at any fixed rate, nor the goods of several persoda 
at the same time but plying in the streets, and undertaking jobs as 
be cau get them, is not a coranaoo <:arrier. — Brind v. Dale, 2 Moody 
IfRobinson^M R., p. 80. (1844.) 

The responsibility of a carrier upon the Ohio river, does not cease 
upon the delirery of goods on the wharf, and notice given to the 
consignee, but it is his duty to attend to the actual delivery. — Hemphill 
T. Chenie, 6 WatU Sf^ Sergeant's R., p. 62. (1844.) 

CARRIE R— ASSUMPSIT. 

Defendants, common carriers, re Aised to re-deliver plaintiff's goods, 
which they had carried for him, except on payment of <£5 58. cbarges. 
He insisted that he was not liable to pay any thing ; but, ultimately, 
defendants having said that they would take nothing less than the 
whole sum, he paid the whole to regain his goods, protesting that he 
was not liable to pay any thing, and that, if he was liable, the charge 
waa exorbitant. He. had not tendered or named ainy smaller sum 
Afterwards, without having demanded the return of any surphis, he 
brought assumpsit, for money had and received, claiming by his par* 
ticular the whole sum, as having been paid in order to obtain posses- 
sion of his goods, under protect thet be was not liable to pay the 
same, or any part thereof, or, if he was liable to pay some part, the 
eusi was exhorbitant. Tho jury foond that the defendants were eiiti« 
tied to charge ^1 10s. 6d. * 
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Held, that plaintiff was entitled to recover the difference, in 
form of action : And that it was not necessary to his right of recovery 
that he should have tendered any specific sum. — Aikmore ▼• H^omh 
wight, elal.2 Qtieeh's Bench R.,p. 837. (1844.) 

CERTIFICATES OF CHARACTER. 

« 

Certificates of character refused to be received by the Court in 
mitigation of punishment, where a trial had taken place. — lUgma t, 
Dewar, et als. 1 Broun' s Justiciary R., p, 233. ( 1844.) 

« 

Robert Dewar, James Black, John Dewar, and William Watson, 
were charged with assault, especially when committed by levelling, 
and pointing, and threatening to discharge firearms at, or towards the 
persons of any of the lieges, and especially also when committed to 
the effusion of the blood and injury of the person. 

The pannel, James Black, was fugitated for non-appearance. The 
other pannels pleaded not guilty, and a proof was led, both for the 
prosecution and in exculpation. 

Special defences were given for the pannel Watson, setting forth a 
plea of alihi. 

The jury found the pannels, Robert and John Dewar, guilty^ as 
libelled, and the •charge against William Watson not proven. 

Shand, for the pannels, in mitigation of punishment, proposed te 
^ read certificates of character, but was stopped by the Ltord Jtutice* 
Clerk, who observed that when a case went to trial, the only comp^ 
tent evidence of character was by examining witnesses. 

CHALLENGE— JUROR. 

On the trial of an indictment for a riot, it is ground for a proseca- 
tor^s challenging a juror that he is an inhabitant of the town wherv 
the riot occurred, and that he has taken an active part in the mattei 
which led to iu^-^Regina v. Steain, 2 Moody if Robinson* $ R.,v, 112 
(1844.) 

CHALLENGE— JUROR-RELATIONSHIP. 

The relationship of brother-in-law to a party ia cause of legal ex- 
ception to a judge or jnTor.'^^Bayard v, M*Ijane,'3 HarringtosCs IL 
p. 139. (1844.) 

CHARGE OF THE COURT. 

On a motion for a new trial for a misdirection, the whole chargB 
most be taken together, and construed with reference to the subject 
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matter of the controversy, and the clains of the parties before the 
Court. It IB enough that the Court does not \kj down any erroneous 
proposition, by which the jury may be misled, nor omit to charge 
them on a point that may be materiid, when requested so to do. 

Because an abstract proposition, which, as such, is untenable, but 
which can have no effect upon the finding, gets incorporated into the 
charge, this is no ground for a new trial.— SmtA t. Oarff 16 Gownecti' 
cut R^ p. 450. (1845.) 

CHECKS. 

The characteristics which distinguish checks from biJIs of exchange, 
are, that checks are always drawn on a bank or banker ; that they 
are payable immediately on presentment, and without days of grace ; 
that they are not presentable for acceptance, but only for payment. 
The want of due presentment of a check, and of notice of the non* 
payment thereof, only exonerates the drawer in so far as actual dam- 
ages have thereby resulted to him. The holder of a check is not 
bound to receive part payment thereof, even if the bank be wilting 
to pay it in part. He has a claim to the entire sum named therein. 
In the matter of Braum, 2 Story's R., p, 502. (1845.) 

CLAIM— PATENT. 

It is not enougb that there be described in the specification^ an in- 
vention which is new, or might support a patent, if that be not dis- 
tinctly claimed as the invention. — Sandert v. Aston, 1 Webster's Rep. 
onPatenU,p.l5. (1844.) 

If the specification seek to cover more than the patentee is strictly 
en^tled to, the patent is rendered ineffectual even to the extent to 
which he woula otherwise be fairly entitled. — Wl v. Tkompsim, 1 
Webster's Rep. on Patents, p. 235. (1844.) • 

COLLISION. 

In cases of collision, where the suit has been contested by the 
owners of the damaging vessel, such owners will be personally liable 
for the costs of the suit, although the pioceeds of the ship should be 
insufficient^to answer the amount of the damage.*^ TAe John DvAii, 1 
Robinson's Admiralty R,, p. 159. ( 1 844.) 

COMMISSIONERS OF HIGHWAYS 

Commissioners of highways have no power to contract a debt 
against the town by borrowing mono jT for the repair of roads and 
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bridges* Tba commiMiOBeis are not bound to repair either roads or 
bridges until the naoe^e^ry funds are prorided.— -£ar^ v. LoomU, 

Bronson^ J, cited People v. Adsit, 2 Hill 619; AdsU "V. Brady., A 
{HiU, 631.) 

CONFESSION. 

A constable telling a prisoner, "Any thirg you can say in your 
defence, we shall be ready to hear/' renders a confession inad- 
missihle. ^-Rtfgina ▼. Morton, 2 Moody 4* Robinson^s R., p, 51i. 
(1844.) 

The prisoner was indicted for highway robbery. 

The consti|ble who apprehended the prisoner, said to him, " What 
you are charged with is a very heavy offence, and you must be very 
careful in m^ing any statement to me or any body else, that may tend 
to injure you ; but any thing you can say in your defence we shall be 
ready to hear, or send to assist you." 

. It was proposed to give in evidence the statement made by the pri- 
soner to the constable in consequence. This was objected to' by 
Moody for the prisoner, and he cited Reg, v. Drew^ 8 Carr, Sf P., 140. 

The point was argued at length on both sides, and RtuseU on Crimeif 
p, 829, (Greav€M fd.^ and the cases there cited were referred to. 

CoLiKBiOQs^ J. said, upon reflection* I adhere to my decision in the 
case of Reg.Y. Drew, The true principle of the cases is a very simple 
one, that nothing shall be said to make an impression on the prisoner's 
mind, tending to make him state a falsehood. I approve of the rea- 
soulng of the. l^arneri editor of Russell, in his note on that case. If 
the latter words had stood alone, a'confession obtained by them would 
be clearly inadmissible ; they are likely to pr()duce an improper effect 
on his mind. . 'Before such evidence can be received, it must be seen 
that the prisoner's mind is free Grom any false hope or fear that would 
be likely to operate upon it, and induce him to state that which is not 
true. If any such influence has been used, both the hope and the fear 
must be removed by a proper caution, before the prisoner's statements 
can be receiy^d^ In Drew's case, the prisoner was told that what he 
said would be used for him. Is not that creating a hope, that if he 
told his story, whether true or false, it might benefit him ? The cau- 
tion that comes after dods n(jt take away the objection created by a 
promise in his favor,, because it is impossible to say that the caution 
so modified the influence of the promise, as to leave his mind in an 
noprejudiceid state, to tell only the truth. Besides, the law will ugt 
sanction this ^ort of balancing the one influence with another; The 
prisoner's mind must be left entirely free. Approving of the decision 
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qaotecl, I think this caso conies altc^ether within the prtaeiple of it 
The word •* defence" necessarily conveying to the priHoner's, mind 
that what he said would be for his benefit, — the hope is created and 
remains. As to what has been said about the effect of this decision 
being to exclude every thing said before the magistrates, I altogether 
diiler from it. It is the duty of a magistrate to give the prisoner the 
opportunity of saying what he chooses, whether for or against himself, 
provided no improper influence be used. But when a man interferes 
who has no such duty, and uses language ten Jing improperly to influ« 
ence the prisoner's mind, the statement cannot be received. 

, • Verdict— Not Guilty. 

CONFIDENTIAL COMMUNICATIONS. 

To entitle confidential communications to the protection which is 
ordinarily extended (o them in a suit, it is not necessary that they 
should have been made in contemplation of the suit : it is sufficient if 
they relate to and were made in the course of the dispute which is the 
subject of the suit. Clagetl t. Phillipsj 2 Youjige if CoUyer'i R',p, 
82. (1844.) 

CONTRACT. 

An oral contract for the sale of land is not utterly void by the statato . 
of frauds; and therefore a party, who advances money on such con- 
tract, cannot recover it back, if the other party is able and wilUil^. to 
fulfil the contract on his part. CougJUin v. Knowlest 7 Metcaif's R,, p. 
67. (1845.) 

(Hopkinson cited Davenport v. Masoit, 15 Mass., 86 ; Chtes v. Kennedy, 3 
Mom., 172 ; Crosby v. WadsvorGi, 6 Eeui, 611 ; Dowdh v. Camp , 12 Johns., 
451 ; Cougherty v. Goggin, 1 /. J. Marsh., 374 ; Lewis v. Whitndl, 5 Mom,, 
190 ; Gray v. Gray, 2 J. J. Marsh., 24. 

BiMer, contra, cited Sherburne v. Fuller, 5 Maes., 133; FFalters ▼. Morgan, 
2 Cox, 369 ; Shod v. Goodrich, 9 Wend.,68 ; Chit, on Coat. (5th Am. ed.) Ill, 
112; Spring v. Coffin, 10 Mass., 31 \ChiU on Cont., (6th Am. ed.) 310 ; Todd 
V. Hoggart, 1 Mood, if Malk.^ 123 ; 'Judson v. ffass, 11 Johns., 525 ; Rice w. 
Pett, iS Johns., 503; Lyon v. Annable, 4 Conn., 350. 

mswsT, J. dted Lane v. Shackford, 5 N. Hamp., 130 ; Duncgny. Baird, 8 
Dam^ lOi ; SkoM v. ShoM, 6 Vtrmont, 69 ; Chit, on Cmt., (5th Am. ed.) 
306, note.) 

A written contract, mutually adopted by the parties, for the seca- 
rity of their rights, and as the evidence of their intentions, shall neither 
1x4 imp^aohed nor impaired by parol Ber^amd t. Byrd, 5 ArkoMioif 
R^p.65. (1845.) 
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CONTRACT— BENEFIT OF THIRD PERSON. 

If two parties, for valuable consideration, enter into a contract, cl 
wbicb one of the stipulations is solely for tbe benefit of a third person, 
who is a stranger to the contract, and from whom no consideration 
moves, it is not competent to either of tbe contracting parties after- 
wards to object to that stipulation. Davenport v. Bishop, 2 Yommge 4r 
CoUjfer'M R., p. 451. ( 1 844.) 

CONTRACT— BUI LDING. 

If a contract between the parties be for erecting a building, and tbe 
defendant has acquiesced in the manner of the performance, by taking 
possession of the building without any objection made at the time, he 
will be bound by such acquiescence, and will be holden to pay the 
price stipulated. Austin ▼. Wheder, 16 Vermoni R.,p. 95. (1845.) 

CONTRACT— DAMAGES. 

Where a vendor has ag^ed to sell and deliver personal property 
at a particular, day, and fails to perform his contract, the vendee may 
recover in damages the diSTerence between the contract price, and the 
market value of the property at the time when it should have been de- 
livered. Masterton v. The Mayor, ^c. of Brooklyn, 7 HilPs, R., p, 
61. (1846.) 

fBEJtansLCT, J. cited Chitiy on Cont^t 445, (hth Am, ed.) ; Dayy. Dox,9 
Wend., 129 ; Gamsfotd v. CanoU, 2 Bam. if Cress., 624 ; Slupoerd v. Hamp- 
ton. 3 ff%eai.,'2O0 ; il%tark9 v. Gwrgt, 20 Pick., 400; Shaw v. Nudd, 8 Pick 
9; 2Phm.Ev.,l(^.) 

CONTRACT— EXECUTORY. 

Where one party to an executory contract puts an end to it by re- 
fusing to fulfil, the other party is entitled to an equivalent in damages 
for the ffains or prcnfs which he would have realized from perform 
ance. masterton v. The Mayor, Sfc. of Brooklyn, 7 Hill's R., p, 61. 
(1846.) I 

(i (Beardslbt, J. cited ShaMnanv. Comstock, 21 Wend., 461; MHUtt* 

Mariner's Church, 7 Qreenl.^ 51; Shaw^r. Nudd, 8 Pick^9 ; ^Smftr, 

Barnes, 16 Pick., 106 ; Roycdton v. The RoyaUon Sf Woodstock nm* 

pike Co., U F^,311.) 

* * . 

CONTRACT— GENERAL RULE OF. 
It IB a general rule that a contract cannot rest partly in writing, and 
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peitl J in parol. When a contract is reduced to writing, all previous 
parol contracts relating to the same matter are merged in the written 
eontract Street v. Daw, 1 Harrington' e Ch. R.,p. 427. (1845.) 

CONTRACT— INADEQUACY OP CONSIDERATION. 

Inadequacy of consideration, in general, is not of itself sufficient to- 
avoid a contract ; but when coupled with weakness of mind, by what* 
ever cause produced, or with pecuniary distress, or circumstances of 
fraud, it affords a proper subject of relief in equity. McCormick v. 
MaLin, 5 Blackford's R., p. 509. (1844.) 

(Dbwet, J. cited Dumage v. W^iie, I Swamt., 19)7; Clarkeon v. 
Hanway, 2 P. Wms^y 203 ; 3 Dtudus. 273 ; 3 Madd,, 418 ; StilwU v. 
WUkini, Jac. 280.) 

CONTRACT— MAIL-STAGE. 

Where the plaintiif and one F. purchased a mail contract from the 
original contractors, and executed to them a bond for the performance 
of the contract, and procured four of the five defendants to sign with 
them as sureties; and afterwards the' plaintiff sold his interest in said 
contract to P., and took from him a like bond, signed by the remaining 
defendant, with one of the others, as sureties ; and aftei^ards, — P. • 
having failed to perform the contract, — the plaintiff and the ^"ve de- 
fendants signed a contract, which recited that the " undersigned" had 
taken charge of said property, and by which they constituted the 
plaintiff their " agent or superintendent*' on said mail route, for which ' 
he was " to receive a reasonable compensation," — and by which thby 
bound themselves to indemtiify all persons who might assist the plain- 
tiff in the execution of said business, and also to pay the bills which 
bad accrued under tlie plaintiff and P. ; it was held that the plaintiff 
did not thereby become a partner with the defendants, but might sus- 
taman action against them on the contract. 

Where a written contract was made and signed by a part of the de- 
fendants at the day of its date, and had been acted under, it was held 
that, though signed subsequently by the other defendants, they must 
be considered as having adopted it as of its date, and that it was equally 
binding on all. 

Though, by the contract the plaintiff was to receive compensation 
for his services in stock on a stage road at the expiration of a contract 
with the Government for carrying the mail, yet he will not be preclu- 
ded from commencing his action on book, to recover for such services, 
after the time limited for payment has expired. 

If, in such case, the stock is disposed of before the expiration of the 
time limited, no demand is necessary. Stearm v. Haven et aL, 16 
Vermont R.,p. 87. (1846.) 
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Book Account. Th« 8ii(1It».^- rtT"»r!e«) that John StearIJ^. .^ \' 

■ 

Mason, and H. Staunton, havinjr contracted to carry the muil fron. 
Borlington to Derby until July 1, 1841, sold and assigned their con- 
tract, together with the use of all their stage property, &c., to the 
plaintiff and one Palmer, who procured the defendants, Isaac Haven, 
Griswold, Covin, and Munson, to sign with them, as sureties to the 
original contractors, a bond for indemnity, and for the preservation of 
the stage property unimpaired. On the 6th of May, 1839, the plain- 
tiff sold out his interest in said contract and stage property to said 
Palmar, who procured the defendants Griswold and Luther Haven to 
sign with him, -as sureties, a bond to the plaintiff 

Previous to March 28th, 1840, there was a fai.ure on the part of 
Palmer to perform the contract, and the original contractors^ J. Steams 
and Mason, took jiossession of the road and property, and transported 
the mail ; and, on said 2Sth of March, 1S40, the plaintiff, and all the 
defendants except Covill aiul Munson, signed an agreement, which 
recited that the " undersigned" had takea charge of said property, for 
the purpose of transporting the mail on said route, and by which they 
constituted the plaintiff their '* agent or superintendent" on said road, 
for which he was to " receive a reasonable compensation in stock on 
the road at the expiration of the contract;" and by which they bound 
themselves to indemnify all persons who might assist the plaintiff in 
the execution of said business, and also to pay the bills which had ac- 
crued under the plaintiff and Palmer. The defendants Covill and 
Munson si^^ned said contract in September after its date. 

Under this contract the plaintiff took possession of the property, 
and superintended and managed the same, and made payments, and 
incurred expenses, for which the auditors reported there was justly 
due him $500.41 . About the time of the expiration of said contract 
the vhole of flaid property was used in the payment of debts, or was 
disposed of by the defendants, or some of .thera, so that nothing re- 
mained. The plaintiff made no demand of the defendants before 
commencing this suit. 

The County Court rendered judgment for the plaintiff, to which the 
^ defendants excepted. 

C Adams for defendants. 

1* We insist that the plaintiff cannot maintain any action against 
these defendants, or any of them. It ia apparent, from the facts 
stated in the report, that the paper of March 28, 1840, had its origin 
in the failure of Steams and Palmer, or of Palmer, to fulfil die 
bond to the original contractors with Government, and that whatever 
was done was to save the liabilities of the parties on their respective 
bonds. 

The previous relation of the parties to each other is not charged 
by this paper, and, in all that relates to it, Stearns is to be re« 
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^rded a« the princ.pal^ and all the defendants as sureties in different 
relations. ^ 

In the absence of any proof of request, the law wiU imply-that the 
defendants acted at the request of Stearns, and that he is liable to 
them for all that they may have done and advanced. 

2. If any action can be maintained by the plaintiff, we insist that 
the action on book cannot be maintained. The plaintiflTs only remedy 
is by action of assumpsit on the contract of March 28th, 1840. 

3. Munson and Covill cannot be made chargeable in any form of 
action for that portion of the account which accrued previous to 
Sept., 1840, — the time when they became parties to the contract of; 
March 28th. 1840. And, this being a joint action, if it fails as to any 
part, it must fail altogether. 

4. No action can be maintained without a previous demand, 
and nothing is stated in the report to do away the necessity of a 
demand* 

for plaintiff. 



T. As to the first exception. 

K The defendants were not the sorettea of the plaintiff. The 
defendants contracted jointly, and Luther Haven never was surety for 
the.pl aintiff. 

2. The acts vvhieh 'the defendants agreed to do, and which they 
have done, were not in discharge of the obligation of the plaintiff. 
1. The giving of the contract of March 28tfa, 1840, was not in dis* 
charge of plaintiff's obligation. ' It was a purchase of the property and 
contract, by the defendants, of Palmer. 2. The paying the. debts of 
Steams and Palmer was not in discbarge of the plaintiff*s obligation, 
upon which the defendants, or any of them, were his sureties. 3. So 
of the promise to indemnify all who should assist plain tiff.--— Ao^rtf v. 
Bution, et ol. 14 Vi., 195, and eoM there cUecL t PhiL Ev.^ 531; C. if 
H.'m notes, 978-9. * 

II. As to the form of action. $ 

1. The services and expenditures of the plaintiff are all proper 
subjects of book charge. — Chellu y. Woods, 11 Vt., 466; Hall T. 
Peck, 10 Vt., 474. . .* . 

2. By signing the contract, plaintiff did not become a partner, or 
joint contractor. — Story's Part^ 46, 

3. There is no merger in the contract of March 28th, 1840. 

III. To the third eKceptioo,we say, 

l.*That all the defendants are liable from the ffroirof the contraet, 
and that the time of sigrraturo is immaterial. 

2. That the signatures of Munson and 'Covill, hyrt}aikn,tre to bo 
considered as having been made at the time of the date tyf the con* 
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tract. — Foiodl v. Waters, 8 Cow., 669; Hatch v. HcLtch, 9 ilfasf.,307^ 
Wke^lwrigHt y- Wheelwright, 2 Mass., 452 ; Ruggles v. Lawscn, 13 
Johips., 286 ; Fletcher v. ^i«fi«, 11 Vt., 447; 1 Jc^^w. CV/i., 85, note; 3 
Cainf, 261 ; Heath v, i?<Mi, 12 Johns., 140 ; Brovghton t. Fuller, 9 
F^, 373 j Ifo^ V. Cb«tfjiM?c, 4 Eas^, 447 ; HtnsdUl v iS^^orJ, 11 Fit., 

309. 

3. If Munson and Covill are to be regarded as becoming partners^ 
or joint contractors, in September, they have assumed, with the other 
signers of the contract, the contract, and the liabilities arising out of it, 
as they then tcere. — Story's Part., 235 ; Ex-parle Peele, 6 Ves., 601 ; 
Ex-parte Jackson, 1 Ves., 131 ; Hope v. Cust, cited 1 East, 53. 

IV. No demand was necessary Ist, Because the contract had 
been rescinded by the defendants ; and 2nd, That they had disabled 
tbemseWes from performing it. — Frost t. Clarkson, 7 CaW; 24 ; Dela- 
meter ▼. Miller, 1 Cow , 75; Hill r. Green, 4 Pick., 114; Stowy. SU- 
vens,7 Vt., 27, and the cases there cited ; Chit, on Cant., 741, 744. 

The opinion of the Court was delivered by 

Bennett, J. (Afler stating the case.) If Steams and the defend- 
ants were made partners as between themselves by this w'ritten con- 
tract, then most certainly this action cannot be sustained. It is very 
inartificially drawn; but we think it was m t the intention of the 
parties to form a partnership. The stage property was assigned to 
the defendants, and Stearns was declared to be their agent, and was 
to have payment for his services in stock upon the road, (which, we 
suppose, means stage property,) when the Government contract had 
expired, in 1841. The reasons whjch may have induced the defend- 
ants to have entered into the contract of- March, 1840, cannot be ma- 
terial, in giving it a construction 

Though two of the defendants did not, in point of fact, sign the 
written contract till the September after it bears date, yet, as ihe con- 
tract had been adopted by ^tearns, and acted under by him from its 
date, with the knowledge of the two defendants, who in pfiint of fact 
signed it in September, must be considered as having adopted it from 
the time it was signed by ^e other (jlefendants, and it furnishes evi- 
dence that the a^oement was, in point of fact, made by all the de- 
fendants at that time. 

It is said, in the argument, that the book action will not lie in this 
case ; but we see no sufficient ground for this objection. Thou^^h 
«there is a special agreement as to the manner of payment, ye^, it is 
well settled that thjs does not preclude this form of actimi. The 
plaintiff, by the terms of his contract with the defendHnts, was to 
receive a reasoi^able compensation in stock on the road at the ez- 
piratioQ of the contract with the Government, which expired in July 
1841. 
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It 11 taidt there should have been a special demand made by the 
plaintiff, before he commenced his suit. But tBe stock had all been 
consumed by attachments, and a demand would have been useless. 
Besides, by the terms of the contract, the time, in which the plaintiff 
was to receive his compensation in the stock upon the road, had 
expired by its own limitation, before this suit was commenced. 
Whenever an o1)1igation is to be discharged by collateral property in 
a given time, no demand is necessary. 

ThejudgmenLqf the County Court is affirrMd. 

CONTRACT— MISREPRESENTATION. 

Misrepresentations by one contracting party to the other as to the 
value or quantity of a commodity in market, when correct informa- 
tion on the subject, is equally within, the power of both parties, with 
equal diligence, do not, in contemplation of law, constitute fraud. — 
Fole}f V. Cowgill, 6 Blackford's 22., p. 18. (1844.) 

CONTRACT— NEW AGREEMENT! 

Where a party to a contract enters into a new agreement, bj 
which the execution of the first is rendered impossible, the other 
party will be absolved from any penalty, for failing to comply with 
its provisions. — Gorham v. Hayden^ 6 Robmson^s La. R,, p. 450. 
(1845.) 

CONTRACT— PAROL EVIDENCE. 

. Where, by a written contract, a workman engages to work at a 
particular trade for a year, parol evidence may be given that by the 
customs of the trade, the workman is entitled to certain holidays in 
the course of the year^ for, as the contract is in general terms, and 
does not specify the particular times of service, such evidence ex- 
plains and does not contradict the written contract.— -ffe^zif a v, 
Inkahitanfs qf Stoke-upoH'Trent. 1 Davison Sf Merrivaie*s R,, p. 367. 
(1844.) 

On appeal to the Staffordshire Quarter Sessions against an order 
for the removal of a pauper, &c. from the paiish of Stoke^upon-Tient, 
tif the parish of Trentham, both in the said county, the sessions quash- 
ed the order, subject to the opinion of this Couit upon the following 
case : 

The pauper's father was settled in tne appellant parish. In the 
month of November, 1815, the pauper was hired by and served Messrs. 
Bourne ^ Co,, china manufacturers in the respondent parish, from the 
11 til day of November, 1816, for nearly two years. After the pauper 
had been in the service some time, he signed a writing in a book, which 
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was also signed by other workmen at different times, and was as fbl- 
lov^B . — ** Plate and dish workers. This day agreed with Balph Bourne 
to serve Messrs. Bourne, Baker, and Bourne, from the 11th Norcmfcer 
next, nntil the 11th November, 1817, at prices, good out of oven, as 
per opposite side ; we agree to lose no time on otir otvti account, to 
do our work well, and to behave ourselves in eveiy respect as Rood 
servants. Witness our hands, the 10th day of January, 1815." This 
writing was signed by none of the masters, but was always left in 
their custody. On the opposite side of the book was a statetnent of 
the prices to be paid for the making of the plates and dishes at per 
dozen. 

It was objected, on the part of the respondents, that the above wri*>' 
ting was not a valid agreement, because it was not stamped, nor signed 
by the masters ; but the objection was overruled, and the writing was 
road. 

On the purt of the respondents, evidence was offered to show that 
an universal custom prevailed among china manufacturers to aUow 
holidays at certain fixed times in the year to the platers and dishers, 
and that^at .these times tlie latter could, notwithstanding the above 
writing in the book, absent themselves from their work without theit 
masters* permission. The evidence was objected to as tnadmissibie, 
and was rejected. 

The pauper was called by the appellants, and proved that he was 
hired by and served Messrs. Bourne /Jr Co. for nearly two years, from 
the 11th November, 1815, as a plater; that during that period he had 
his Sundays to himself, doingno work on those days ; that he absented 
himself from his work at Easter for two or three days, and at tie 
wakes, and in August, and that after these holidays he returned to 
his work. The pauper also proved that he always had work of his 
masters that he might have done on the play-days. 

On the part of the respondents, the following question was asked 
the pauper ; — '' At the time of the hiring or signmg the book, was 
any thing said as to the holidays or Sundays that you were to have to 
yourself t" This question was objected to, as being a contradiction 
of the terras of the writing in the book : 'also, the following question : — 
''Is it the custom of persons employed in the trade of dish and plate 
makers under such a contract as this, to have ceitain holidays in the 
coursp of the year, and the Sundays to themselves ?" This question 
wai objected to, on the ground that evidence of the custom of the trad^ 
was inadmissible. The objections to both questions were allowed by 
the Court. 

The questions for the opinion of the Court were, first, whether the 
writing on the book was an agreement which ought to have been 
received by the Court 1 secondly, whether, under the circumstances 
itaMd, evidence was admissible to show an universally prevailing cus- 
tom' amon^ china manufacturers to allow platers and dishers holidays 
tC'Oenain' fixed times of the yearl 



Thirdly, whether the qoMimo aboTS stated, or any.'o/ tfieiti, Were 
sdmiseible 1 

If the Court were of opitiioii that thefvmttng w^aaii agreement 
that ought to have been received, and the evidence of the coccom was 
inadmissible, and that the questions were improper, then- the ordet 
of Sessions to be confinned ; but if the Court shouM be of opinion 
that the written evidence ought sot to have been - received , or that 
evidence of the custom was inadmissible, or that either of the qnestioAs 
were proper, then the Court of Quarter Sessions were to re^hear the 
appeal. 

Gotison 4r W/iitmnre, in support of the order of Sessions. (The 
only point argued was as to the admissibility of the questions which 
were rejected by the Sessions.) Accord inq^ to the written terms of 
the contract, a service under it for a year would confer a settlement ; 
but, if an express exception of holidays from the period be engrafted 
upon the contract, no settlement co^Id be gained under it. — Rex v. 
Si. Agnes, Burr., S. C, 671; Bex y. Harwich, 10 East, 489. The 
first question, therefore, was clearly inadmissible, as ita object was to 
vary the written instrument. 

The second question, also, whether under such a contract it was not 
the custom of the trade for the men to have certain holidays, was also 
inadmissible, and for the same reason and upon the authority of the 
cases already cited. (CoUridgt, J. — Suppose absences from work to 
be proved, would nut evidence be admissible to show whether they 
were referrable to agreement or to custom ?) It would not, for the 
question would still be open, whether the master assented to the cus- 
tom ; and the absences are sufficiently explained by. the statement 
in the case that the workmen returned^ for this makes the absences 
referrable to a dispensation pro tanto. The terms of the instrument 
were unequivocal, and the master might have enforced them, by ci im- 
pel Kng the service for the entire year, exclus'.ve of any customary 
holidays. This Khows that the contract would -.be 1|aried, and not 
merely explained, by engrafting the supposed custom upon it 

F. V. Lee 4r -S7. Yardly, eontra. Every contract of hiring has 
implied exceptions; 1 Nol P. L., 377, (ith EL); and -'evi- 
dence of a custom regulating the matter to which the instrument 
relates, may be admitted to annex 'incidents to it,' though no allu- 
sion be made to any custom in the writing, provided the custom be not 
inconsistent with it.'* — 2 P/a7/.£A.,764, fSih Bd.J Did the proposed 
question, then, as to custom, tend to any thing inconsistent with the 
contract t The contract is merely to work from sich a dvteto suiph 
a date, «iid does not excluded the stale of things enppob«d by . the* 
questions. It is satd that the fact of the pauper retunitn^ after ab** 
aences, shows there was a dispensation, but? that i« not eo; for it might 
be that wages were deducted after eachubsenbe 
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Lord DsHHAif, C. J. — If the eTideoee of the custom had been , 
admittied, it might have conyinced the settsions that do master, or 
workman, would ha^e entered into such a contract* unless on the un- 
derBtandiug that the cuntom of the trade with respect to holidays was 
to be imported into the contract. The evidence then would not, con- 
tradict the written contract, for the contract is not merely to work from 
one term to another, but to work at a particular trade, and the custom 
^ the trade might well serve to explain the contract I think the ses- 
sions were wrong in rejecting the questions. The case must go back 
to he re-heard. 

(His Lordship then condemned the practice of submitting a case to 
this Court in such a form that its decision could not be final. — Regha 
V. Wisttfw, 1 (?. 4* D** ^81- • Rcgina v. Kt Steven^ 1 Davistm 4* Merri' 
vale, 113.) . 

PATTRRSOff, J. — The contract was general, and probably was made 
with refeience to the custom. If the contract had been to serve day 
by day, the evidence of custom with respect to holidays would have 
contradicted the contract But it was in general terms, specifying 
merely the commencement and termination of the term of service. 
The evidence was, therefore, not inconsistent with the contract, and 
should have been admitted. 

WiLtUMS. J. — There was no stipulation as to the hours of work, 
so as to show expressly that during every portion of the peiiod of 
service the servant was to be under the d<»minion of the master. If 
any presumption may be made that the parties to such a contract 
would proceed with reference to the custom, on account of its 
general reception in the trade, the evidence should have been ad- 
mitted. 

CoLKRiDGiTy J. — Tt is commonly undei%tood, I believe, that ir con- 
tracts of this find, evidence may be given of the custom of trade, 
on the ground that it may be fairly presumed from the notoiiety of 
the custom, that paities contract with reference to it, although nothing' 
to that effecr is expressed. I do not, therefore, see haw the evidence 
could contradict the contract. 

Case seiU back to the Seuiani to be re- heard, * 

CONTRACT— PURCHASE OP LAND ON CREDIT 

If a vendee, who purchases land on credit, and takes a bond for 
title, when he pays the purchase-money, fail to pay according to the 
terms stipulated, the vendor may coi.sider the conttact at an end, and 
may lawfully sell to a third person. — Hoiloway v. Moan, 4 Smedet Sf 
Marshall's R., p. 59i. (1846.) 
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<SflARKKY. C. Jm cited Hatch ▼. Cohh, 4 J. C. R., 559 3 KemphUl r. 
SUmej 5 J. C. i?., 193; Benedict t. Ir^fiM^A, 1 J. C. R., 370.) 

CONTRACT— RECISTON OK 

Where a party has been led to enter into a contract by the fraud 
of the other party, he may, upon discovering the fraud, rescind the 
contract, and recover whatever he has advanced upon it, provided he 
does so* at the earliest moment after he has knowledge of the fraud, 
and returns whatever he has himself received upon it. — Massonr 
Bavef, 1 Denio*s i?., p. 69. ( 1 846.) 

CONTRACT-SALE OF LEASE AND GOOP WILL. 

Upon a contract for the sale of a leaae and the good will of a baker. 
the ai^signor agreed that he to uld not, during the term assigned, solicU 
t7te custom nf or knowingly supply brfd'i or flour to any of the customer^ 
thrn dtialing at the said premis*^s^ withoi^ the consent of the plamtiflT, 
under a certain penalty : — Held, not void as an unreasonable restraint 
of trade. — Rannie v. Jroine, 8 Scott^s New R,, p^ 674. (1845.) 

fVhannell cited ffunlockev. Blackl^we, 2 Wms, Saund.^ 156, note; 
Prugnell v. Gosse, ALL, 67 ; Chesmnn v. N'linhy, 2 Ld, Raym., 1456; 3 
Brown, P. C. 349 ; Hitchcock v. Coker, 6 AMph,,8^ Ellis, 438; Qak 
V. Reed, 8 East, 80. 

Byle c«>ntr)H cited Wttrd v. Byrne\ 5 Messon Sf Wels6y, 548 ; Mitchell 
y. Reynolds, i P. Wms,, 181 ; Hitchcock v. Coker, 6 Adolph. if Ellis, 
454.) 

CONTRACT— SPECIAL. 

Wlierever .the contract is special, and the payment of the money, 
and the delivery of the thini^ are concurrent acts, it is incumbent on 
the plaintiff to entitle himself to damages for a breach of the contract, 
to aver, in the declaration, and prove an offer to perform his part of 
the contract. Biit if the contract has been rescinded by mutual con- 
sent; or abandoned by the defendant, an action may be maintained 
for the money paid on the contract. Vet the abandonment must pre- 
cede the action ; for if the contract is in force, it cannot be abandoned 
on the trial. — Morrison v. Iof*s, 4 Smedes Sf Marshall's R., p, 652, 
(l84o.) 

CONTRACT—STAKEHOLDER. 

A contract marie about a matter which is prohibited by statutd 
18 void, though the statute itself does not expressly declare that it 
shall be so. 
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A boo^ gmo to &stakeW>lder to iadeinaifj taini for ginng* up, to 
die winner, monej deposited as a bat upoD ao Section, it Yoid« aiijl^ 
there can be no recovery upm it. — CoUambia Bank 4* Bridge Go,, v. 
Haldemam, 7 WaiU and Sergeant' m IL, p. 233. (1845) 

Errou to the District Court of Lamauler county. 

Evan Green, Administrator >f Preston B. Elder, for the nse of the 
Columbia Bank and Bridge Co., against Henry Halderaan. 

Tills action was founded upon a bond of Henry Haldeman and. 
others, to Preston B. Elder, Cashier of the Columbia Bank and 
Bridge Co., in the penalty of $4,600, with the following condi- 
tion : — 

" The condition of the aboTe obligation is such, that whereas Peter 
F. G« inter aiiiH Reuben Mullison did bet with James Caldwell, 
$2,100 on the general election, that is, Gonter and Mullison betting 
that David R. Porter would get more \otes than Joseph Riuier for 
governor, and James Caldwell betting that be would not; also, 
Keuben Mullison bet with James Caldwell that Porter would get 
more majority over Ritner in^B^^ county than Ritner would over 
Porter in Lancaster county ; also, Jamies Collins bet with Charleii 
Odell, $100 on the general electipn, that is, Collins betting oa Potter, 
and Odell on Ritner. And that all the above bets were deposited 
with the said Pres'^on B. pider. Now, believing that Messrs. Gdnter, 
Mullison and Collins are, by agreement, justly entitled to all the said 
money, the said Preston B. Elder giving the same up to them : 

Therefore, the said Henry Haldeman, James Given, Reuben Mulli- 
son, Robert W. Houston, James Collins and Peter F. G^^nter, do, 
by these presents, indemnify and save harmless, the said Preston fi. 
Elder, his heirs, executors, administrators and assigns, from any loss 
or damage which he might sustain by reason of giving up the bets 
aforesaid, or any part thereof, without fraud or further delay ; then 
this obligation to be void, otherwise to be and remain in full force and 
virtue.'i 

Aftei: giving the bond in evidence, the plaintiffs proved that after 
the money had Deen paid over by them to the winner, James Caldwell 
had brought suit against them, and recovered the whole amount of 
it from them ; and that the present defenflant had notice of that Buit« 
and conducted the defence of it. 

The defence set up, was that the bond was void, because it was a 
contract made in contravention of the Act pf Assembly of the 24th 
March, 1817. 

Haybs, (president) inatructed the jury that the bond was void, land 
directed them to render a verdict for the defendant. 
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Mr, F.indlay ^ Mr, SUpAent, for plaintifis in error,> arj^ued that tba 
€ontr^<;t sued upon waa not in violation of the statute : toe only jqiiesp 
tion is. was it illegal for the plaintiff to M^e, or the ilefpodaiit to giro, 
a bond of indemnity t The plaintiff was ndt a party to the illegal act 
of wagering, and the contract sued upon is not a part but independent 
of dial illegal act. The object of the law was to prevent betting, that 
there cni^ht be no illegitimate influence upon the result of the election : 
now, neither the plaintiff nor the defendant was interested in the 
result ; their contract grew out of matters, entirely subsequent to it» 
and not dependant at all upon it. Cited, 7 Wails, 294, 343 ; 3 WatUy 
263 J 4 Burr,, 2019; 3 Tr, R., 418; 5 Eftg. Cvm. Law Rep., 255; 
11 W/ieaL, 250, 270 ; 11 Scrg. Sr Rawle. 155 j Strange, 1249, 

Mr. Long, contra. The contract sued upon grows out* of, and ex- 
pressly recites as its consideration, an illegal transaction wliich cannot 
Itself be enforced'; and if the plaintiffs can recover here, it may be 
used as a device in every such case to avoid the operation of the law 
against wagering on elections. The law must be enforced, not only 
against the parties to the original transaction, but against all others 
who seek a legal remedy for a supposed wrong growing out of it. 
Cited, 2 Kent's Crjm.,466 ; 3 Ves., 373; 2StarhEv.,eO\ 4 Yeaies,2'^\ 
A Wash. C. a, 297; 1 WatU if S erg, 2S1. 

The opinion of the Court was delivered t>y 

Hu^sTON, J. — As long ago as the time of Lord Hale, it was decided, 
Carihew, 252, that every contract made for or about any matter or 
thing which is prohibited and made unlawful by any statute, is a void 
contract, thoi^h the statute itself does not mention that it shall be void, 
and only inflicts a penalty on the oflender ; and this has been ful\y 
recognized in the case of Smith v. MitcJieU, 1 Binn., 118. 

The case of Pickering y. Reynolds, 4 Burr., 2049, has 1)000 cited 
and relied on. Great names have often, in Courts as well as out of 
them, gfven currency to opinions which will not bear examination. 
The distinction there taken between acts mala in se and mqfa prohu 
hita, when appHod to actions in Court on contracts, is contrary to the 
cases above cited, and the settled law of Epgland and this State. — 
6 Mng. Com. Law Rep., 255 — 7. 

The case of Scottv.Swqn, 11 Serg, ^ Rawle, 155 — 164, was in 
aonie measure affected by the authority of that case ; but even the rule 
there laid down, that a plaintiff cannot recover where, by his own 
llhoiring, he claims under an illegal contract^ will not avail the plain- 
tiff, for the whole nature of the transaction appelars, on the face of the 
bond on which* he suee ; but iii Sfnith v. MitcMl, and moat of the cases 
cited, the illegality was not given in evidence by the defen'danta. 

A good deal was said about the want of honor and conscience In 
the defendants — and, it woald aeeni, without rauoh reason. The de- 
fendant and his co-obligors were ^ much bound to indemnify the 
bank by paying the money for which this suit is brought, aa CaldweU 
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waa to pay ^is bet to them ; and they are defending theraselves pte» 
euely as he recovered, i. e. on the illegality of the trani^action 

I IfBtve said the rule stated in SeoU v. Swan coutd not avail the 
plain tifis : by showing the bond of the deferidants, they show by the 
condition that the whole arose from a bet on the election of Governor 
of this State. This is an express violation of a positive law, which 
says : "All wagering or betting on the event of any election held 
under the constitution or laws of the United States, or the constitution 
and laws of this Commonwealth, are hereby prohibited ; and all c<m- 
tracts, or promises founded thereon, are declared to be utterly null 
and void." Now, this contract is in terms founded on .a bet on the 
election of 'Governor in this State : and the plaintiiT, in order to give 
effect to such illegal and void debt, put himself in the place of the 
losing party, and against his will and express notice, paid the bet for 
him, taking the bond in suit for indemnity. WKatever sporting or 
betting men may think or say about refusing to pay bets, the Courts 
are bound by the laws and by decisions ; and we feel no disposition 
to evade them, more especially in bets on elections. 

Judgment ajirmed. 

CONTRACT— WRITTEN. 

When a contract is reduced to writing, that alune must be the evi- 
dence of the terms of the contract ; and the writing must receive its 
construction from the Court, and not from the jury* — Woion v. Rince^ 
16 Vermont R., jf. 525. (1845.) 

COSTa 

In an action on a note, the defendant having pleaded fraud, the 
plaintiff brought a witness to disprove the fraud; but the defendant 
tailing to make out a prima Jacie case, the witness was not called. 
Held, that the plaintiff was entitled to the expenses of such witness.-— 
Miller v.- Thomson, 4 Manning ^ Granger's R., p. 260. (1844.) 

Where, oi^ the trial of *a cause, the jury were unable to agree, and 
were in consequence discharged by the Judge without having given 
a verdict, and the associate endorsed the record as a remanet ; and 
the cause being tried again, the plaintiff had a verdict; Held, that ha 
was not entitled to the costs of the first trial. — Brown v. Clarke, 12 
Meeson ^ Welshy's R., p. 25. (1845.) 

Taylor cited Seeky y. Powers, S Dou>l P. C. 372; fFood v. DiMCiiiit 
5 Meeson if Welshy, 87 ; WaiU v. Spurgin, 4 DowL P. C, 575 ; Bird v. Ap» 
pleton, 1 East. Ill ; 2 Marsh., 475 ; Smith v. HaiU, 6 T. -R., 71. 

Jenis, contra, cited Burchell v. Bellamy^ 5 Bttrr., 26d3 ; I C if M., 20a 

Loan AarNGER, C B,, cited Bird v. AppleUm, 1 East, 111 ; Seeley v. Pot^ 
era, 3 Bowl. P. Cm 372 ; Lkkharrow v. Mason, 6 T. R., 131.) 
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DAMAGES. 

• . 

If liie law easts enj duty upon a person which he rofiises cr fails 
lo perform, he is answerable in damages Co those whom his reiusal or 
biUire injures. If several are jointly bound to perform the duty, thej 
are liable, jointly and severally, for the failure and refusal. — Fergnsam 
#. Earl of KinnottU, 9 Clitrk and Fmnelly's Appeal Cases, p, 225 L 
(1844.) 

(The Solicitor- General 4r Wortlei/ cited 'Green v. Bunklechurches, 1 
Leon^t p. S^3, c. 456 ; Innes v. The Magisirafei of Edinburgh, Morr., 
J3189 ; Ashbyy. While, 14 Slate Trials, 785 j being v. Morrison, 
Marr., 8855; 2 BelPs Com., 566 ; Strahan t. Slodart, 4 Fac. Dec., 5; 
Ershine^s Bk, \,tit. 2, see, 32, p. 49. 

The AUomey'General contra, cited Basset y. GodsehaU, 3 WUs, 121 ; 
Lowtker y. Radnor, 8 J3a«^, 113 ; Rex v. Barker, 3 ^«rr.,1265 ; iZ<w y. 
Churchwardens of Weobly, 2 ;S<r., 1259 ; Clark v. jSanwt. 2 Str., 1082; 
J2ea; v. TA<? Governors of Bank of England! D<mg^ 524 ; Poufel y. M»^ 
h(mk,l T. R., 401, 9ioto. 

The Lord Chancellor cited Sutton y. Johnston, 1 T. JS., 493^ 
Green y. Bucklechurchts, 1 Leon,y p. 323, c. 456 ; i2ic;& y. PilkingUmf 
Carlh., 171.) 

Owners of vessels are not responsible in the Court of Admiralty for 
idamages wilfully committed by a master in their service and employ- 
ment, where the conduct of such master is not within the scope of his 
ordinary duties, ahd was not sanctioned by his employers at the time, 
nor adopted by them afterwards.— T/m Druid, 1 Rohinson*s Admiralty 
B;,p. 391. (1844.) 

DATE. 

Where a date is given, both as a day of the week and a day of -the 
month, and the two are inconsistent, the day of the month must go- 
vern. — Ingersdl v. Kirhy, 1 Walker's Ch. R.,p, 27. .(18ft.) 

DEBTOK AND CREDITOR, 

A creditor against two estates for the same debt, is entitled to 
receive dividends on the full amount from both estates, till his whole 
debt is satisfied. — Banser y. Cox, 6 Beavan's £«, p. 84. . (1845.) 

A mere volunteer, without any authority, undertaking to discharge 
a debt, does not succeed to the rights of the party whose debt he so 
dischargeB.^i{a2r« Adm*r. y. OresweU, 12 Gilil^ Jt^^an's fi., p. 36. 
a845.) 
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• 
The tiifiwider ordestruedoo of a deed of lands, will not operate to 
ffeTOftt tiie grantor with the title.— ^/Ziiyjiar t. WtUon^'S HMTm JL^ p* 

DEFAMATION. 

Held, that in an action • for defamation, either party may, with a 
view to the damages, give evidence to prove or disprove the exisuenoe 
of a malicious motive.— ^P^orMMi ▼, LemaUre, 5 Manning 4* Gran^er*M 
R.,p. 700. (1845 ) 

f Wilde, Talfmrd 4- HiU cited Meade v. Dnuhigney, Peake N. P. C, 
125 ; Lee v. Huson, Peake N, P.O. 166 ; Charller v. Barrett, Peake N. 
P. C, 32; BameUr, Adkiris, 1 Manning i^ Granger, 807; Chu6b y. 
Westlry, 6 Carr. ^ Payne, 436 ; PlunkUt v. Cohbett, 5 ^«p. :V: P. C, 
186. 

TiNDALL, C. J., cited Rjutell v. Macquister, 1 Campb,^ 49 ; Geare t. 
Bntt<m,Bua. N. P. 7 ; Saund^s y.MUU, 6 JBiii^., 213; PlunkeU ▼. 
C^A^, 5 Etp. N. P. C, 136.) 

DELIVERt, CONSTRUCTIVE. 

A party purchased from a tanner a quantity of hides which wem 
.nndergping the process of tanning, and granted bill .for the greater 
part of the price, the balance being to be ascertained according to the 
weight, a^r the process of tanning was completed ; the hides were 
then lying in pits apart from the rest of the tanner's stock, and were 
otherwise distinguishable from it ; at the sale part of them were taken 
from the pits to be examined by the purchaser and again replaced, and 
after the sale the purchaser gave some directions as to how they were 
to be treated, but no mark was put upon them by him, nor was there 
any entry in the tanner's boc^ks to indicate that they had become the 
purchaser's property ; thereafter, while the hides were still in the pit» 
and some OR^nths before the process of tanning was completed, the 
tanner became, insolvent; — Held, in the circumstances, that there had 
been no delivery of the hides to the purchaser* either actual or con« 
structive, and that they were liable*to be attached by the creditors of 
the bankn|pt.-^£oaA; v. Megget, 6 Sesiion Cases, p, 662. (1845.) 

In January 1840, David Anderson, of the firm ef John Anderson 
and Son, tanners at Leslie, applied to Messrs. Boak and Grc^ig, curriers 
in Kirkcaldy, to purchase forty Monte Video, and fourteen native 
hides, which were then in process of tanning. Greig, a partner of the 
lattec fina, w.ent accordingly to Leslie to examine the hides. The 
hides werelfiBg by themselves in two separate lapping pits in Ander* 
■on's tan work, twenty-four of the foreign hides being in one pit^ and 
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«ixte«ii forei^ and the foarteen mttive bides in the other ]it(--*4lie 
•native Wing at th^d bottom. There were no other foreign hides at the 
cao-ivork, except the forty mentioned, ami each of them bad a burnt 
mark upon it. The foreign hides were entered in an invoice which 
was then in Anderson's possession, and which was shown to Greig ; 
and both ' the foreign and native were entered in his lapping- book, 
which contained an inventory of them, as lying in these two pits. It 
did not appear, however, whether the lapping-book had been shown to 
Greig or not. Greig took out and examined a few of the hides on the 
top of each of the pits, and then concluded a bargain with Anderson 
Ibr them— »the foreign at. lOd. and the native at 1 Id. per Ib^ ucording 
iLs they should weigh when the process of tanning was complefted. 
Greig did not see or eitamine any of the native hides, as they were at 
the bottom of the pit. No mark was put by Greig on any of the 
bides. It was a part of the agreement t^at Anderson was to complete 
the tanning, and those hides which had been taken out were put into 
the pit again, to undergo the requisite process, along with the others. 
On the same day, and immediately on the purchase being made, Boak 
and Greig granted to Anderson and Son their bill at four monliis for 
^75, being payment of a great part of the price/it being understood 
that whatever balance there should be, was to be settled when the 
weight of the hides was ascertained after they were tanned and dried. 
This bill b(»:« to be ^^ for value in crop hides," and was entered in 
Anderson and Son's bill-book, but no entry of the transaction was 
made in the other books. At the same time a note of sale was granted 
by Anderson and Son in these terms :-^ 

^' Leslie, 30th January, 1840. 
'• Gentlemen, — We have just received your note for dCTS, over fifty- 
four crop hides, forty Monte Video, and fourteen native, at lid. per 
lb., and the forty foreign at lOd. per lb. We are, &c. 

(Signed) '* J. Anderson &; Son. 

** To be delivered so soon as they are well tanned. 

(Signed) "J.A.&S." 

The bill was discounted by Anderson and Son, and dufy retired by 
Boak and Greig when due. After the sale, Greig called at the tan-pit 
several times, and examined the hides, and gave directions to Ander- 
son's foreman with regard to them, saying that they were his, and 
desiring the tanning to be hurried forward as fast as possible. On 
one occasion he cut a piece out of a few of them, and said that he 
did Aot consider them tanned yet, and that they were not ready to go 

In the month of M^.rch, while the hides were still in the prooess of 
(snoing, Anderson and Company became insolvent It having become 
• qneation between Anderson and Company's creditors, and fioak and 
Qi!6tg, whether the latter had acqnimd a preferable right to the hid«s 
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in qiMstioo by the above traosaction, or whether they were aTailablo 
to the general body of the creditora, ir waa agreed by Boak and Greig; 
fn order to facilitate a settlement of the bankrupts' affairs by compo- 
sition that they shoald accept of a, composition along with the other 
creditors, leaving the question of right open, to be afterwards settled. 
It wa» also agreed that the question should be decided upon the same 
fixating as if sequestration had been awarded ; and the question accor- 
dtngly came to be, whether, under a sequestration, the hides would 
have belonged to the creditors, or to Boak and Greig. This agree- 
ment waa concluded on 11th June, 1840. 

Anderson and Sou accordingly iMttled with their creditors by 
conlposition, and Messrs. Megget and Symington, leather factors in 
Edinburgh, became security for its paymeift ; they obtaining, as a 
condition of interposine their security, an assignation to the whole 
■tock and eflfects of the bankrupts. ' Previous to this, in the month of 
March, they had taken an inventory of the dtock of Anderson and 
Son^ and at this time the contents of the two pits in question had been 
pointed out to them by Anderson, as the property of Boak and (ji-reig. 
The process of tanning the hides was not completed till the month of 
December, 1840, many months after the insolvency ; the hides, at the 
time they were examined by Greig, having been only five weeks in 
the pit. 

After this period, when the hides had been tanned and dried, Boak 
and Greig presented a petition to the Sheriff of Fife, directed against 
Anderson and Son, to have it found that they had a preferable right to- 
them, and to have them delivered over. No answers were lodged for 
Anderson and Son, and judgment went against them by default ; but 
appearance was made in the process for Megget and Symington. A 
proof was taken, in which the facts above detailed were established, 
and an attempt was made on the part of Boak and Greig, t6 prove 
that sales of the same nature as the above were common in the prac- 
tice of the trade, and counter evidence led for the other party to prove 
that this was not the case. 

The Sheriff-PubsHtute decided in favor of the petitioners, but 
this interlocutor was reversed by the Sheriff, who found that the 
contract for the sale of the hides had not been followed by delivery^ 
either actual or constructive, and that Megget and Symington were m 
right thereof. 

Boak and Greig advocated the case. Megget and Symingrton 
also presented a counter note against the judgment of the Sherifl^ 
substitute. 

Boak and Greig pleaded, in minutes of debate, — That there had 
been a concluded and binding sale by Anderson /and Co., to th#ni| 
which was proved by the written contract, and the hi II granted in im- 
plement of it. Transactions of the same description as the present^ 
by which hides were, sold while they were in the process of tanning, 
and before they were finished, were not unuHual in the trade. -The 
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contract of sale was also followed bj complete constructive de* 
livery, such as was sufficient in the circumstances, and fulfilled all 
the legal requisites of that mode o£ delivery. — 1 BclPji Com.y 199. In 
particular, the subject of purchase was both in existence at the 
time the sale was entered into, and it was also specific, being separa- 
ted and distinguished from the rest of the sellers' stock. From after 
the date of the purchase also, the purchasers continued to deal with it 
as their own property. Neither wasvthere any ground on which the 
respondents could plead reputed ownership, or maintain that they had 
transacted with the sellers on the credit of the articles which were 
■old, both because the purchaser had obtained all the deliver^ of which 
the articles were susceptible while they were undergoing the necessary 
processes, and also because the respondents had been warned that 
this was the case by the sellers. There was also another important 
requisite of constructive delivery in the case, viz. — that payment had 
been actually mad6, with the exception of a small contingent balance, 
which could not be then ascertained. There was here superinduced 
upon the contract of sale, the contract of locatio operarum ; and 
although the original seller retained the custody of the goods sold, he 
did so only in his capacity of workman or manufacturer, the right of 
property being in law with the purchaser, and his custody having no 
other effect, than it would .have had if the articles in his hands had 
been originally the property of the purchaser — Woods v. Russell, 5 
Bam, ^ Aid., 942 ; luang v. Bruce, 10 5.^ D., 777 ; Bell's lUustra^ 
turns, 383, 386. The case of Gibson v. Forbes was decided in venr 
similar circumstances with the present, and was a conclusive authon* 
ty in favor of the advocators. — BelVs Illustrations, 38f7. 

Megget and Symington pleaded, — That it was not mere conveni- 
ence or facility to the dealings of traders, but only a necessity of an 
absolute kind, which in strict principle could authorize constructivet 
delivery ^, and in the present case there was not tmly no such necessity, 
but the transaction in question was directly contrary to the usual 
course of business, and was entered into, and bill granted for the 
price, for the accommodation of Anderson, who was in embarrassed 
circumstances, and upon the mere faith of the transaction being ulti- 
mately carried through. — 1 BeV*s Com, 169, 170. Besides this, all 
was not done by the advocators which might in the circumstances have 
been done to complete the constructive delivery. The hides might 
have been marked by them, in some manner, so as to deiote tne 
all effed transfer of property, as is frequently done in the case of 
growing trees, whicn require to be cut down before they can be 
reinoved. Neither was the full price for the hides paid, nor was it 
even ascertained what that price was to be. The missive or note also, 
granted by Anderson and Son, bore that the hides '* were to be deli- 
vered so soon as well tanned/' thus affording evidence that no delivery 
hftd taken place at the time of the sale. The .prasent case was in 
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many points diatinguisfaed frota that of Gribson ▼• Forbes. It wa« 
clear that the supposition of delivery having taken place iu the pre* 
sent case was excluded by authority. — 1 Bell*9 -Com. 180; j\Iorf'4 
Notei an Stair, voce Sale, mote M.^ 90; 1 BelVs llluslratior^, 389; 
^MowUs V. Husfall 5 Bam, Sf AJd., 134 j 1 BeKs llfustralions, 389; 
1 BeWs Com. 171; Ivaty^s Ersk, 645, notes; Morels Notes on Stair^ 
fi. 51 ; Fraser v. Frishy^ S S. Sf D. 982^; Brawn an Sale, 525, 637. 
539; 1 Bell's Com, 261. ^ 

The Lord Ordinary pronounced as follows : — Finds that on the 30th 
of Jauuaiy, 1840, David Greig, one of the said complainers, purcha- 
sed, on account of the complainers, from the firm ot John Anderson 
and Son, tanners, Leslie, of which firm John Anderson was the sole 
partner, forty Monte Video hides and fourteen native hides, the former 
at the price of lOd. per lb. and the latter at the price of lid. per lb., 
the weight to be ascertained, and the hides delivered s'o soon as they 
were well tanned, as appears from the sale note, No. 7 of Process, 
delivered to the complaiiiers : Finds, that the price thus agreed to bo 
paid by the contract made by the parties, was the price of the hides 
in their finished state, afler the process of tanning, which was then in 
progress, should be completed, at which time the finished goods, for 
which the said price was to be paid, were to be actually delivered, the 
same not being till. then in a deliverable state : Finds, that on the said 
30th day of January, the complainers granted their bills to John An- 
derson and Son, for 6C75, payable at four months, on account of the 
price of the hides so purchased, the bill bearing to be for value in crop 
hides, and that the remainder of the price was to be paid when the 
hides were completely tanned and weighed, and the full amount of 
price thereby fixed, and which balance of price remained unasoer* 
tained and unpaid at the date of John Anderson and Son stopping 
payment, as after mentioned ; and finds that the eaid bill was discount- 
ed by John Anderson and Son, and was duly retired by the complain* 
era when it fell due: Finds it proved, that at the date of the said 
purchase, the aforesaid aides were undergoing the process of tanning 
m the pits in which they had been laid for that purpose ; that they 
had only been about five weeks in the said pits ; that they required to 
remain there nine or ten months more in order to complete the said 
process ; and that, in point of fact, it was not completed till tlie 
month of December, 1840 ; Finds it also proved, that wheu the said 
purchase was made, the hides were pUced in two lapping-pits apart 
from any other hides, there being no other hides in these pits ; that 
the said forty Monte Video hides were the only hides of that descrip- 
tion then in the stock of John Anderson and Son ; that these hides 
were branded with a particular mark, and were contained in a sepa- 
rate invoice ; and that both the Monte Video hides and the native 
hides were entered in what is called the lap ping- book, as deposited in 
the aforesaid two particular pits ; that at the time of the purchase, the 
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Mnd hi^ were pointed out to the ssid David Greig as deposited in 
Mfid pits ; lino tbut s<mie of the Monte Video nides were taken out of 
the pits and inspected by him ; and that he afterwards more than once 
called at the works of John Anderson and Son, and enqaired into the 
progress of the tanning of the hides ; and that, on one occasion at 
least, some of them were examined by him: But finds it proved, that 
although the said hides were so far separate and distinct from the rest 
of the hides in the possession of John Anderson and Son, nothing was 
d6ne either by marking them or by entries, or an entry of the transac- 
tion with the complainers in any of the books of John Anderson and 
S<>n, or in any other way to indicate that they were not the property 
of John Anderson and Son^ or to individualise them in that respect 
Irom the rest of thpir property, by pointing them out or distinguishing 
them as being the property of, or appropriated to the complainers : 
Finds it proved that things continued in this situation — that is, precisely 
the same situation as at the date of the purchase, with the excep- 
tion of the progress tnade in the process of tanning — till the 14th of 
March 1840, when John Anderson and Son stopped payment, and called 
a meeting of their creditors : Finds that it has not been proved 
that there is any custom in the .tanning trade of selling hides when in 
the process of tanning, and the purchaser paying or granting bills for 
the price before delivery of the hides, upon the f<^ot:ng of the property 
or any right in the hides purchased being unilerstood, according to 
the custom of the trade, to be then transferred to the purchaser as by 
constructive delivery : Finds that it has been on the contrary proved 
that no such cdstom exists, and that what is proved as to engaging 
hides in the pit befbre the process of tanning is completed, is alto- 
gether different, the property of the hides not being held to be thereby 
transferred, alid the price not being paid,^or bills granted for it, tilTthe 
operation is finished and the goods actually delivered ; and therefore 
finds that the transaction in question, instead of being in conformity, 
was in opposition to the usual custom of trade : Finds that, in these 
circnmstances, nothing took place or was done which was sufficient to 
constitute either actual or constructive delivery of the aforesaid hides ; 
and that the profperty, or real right in them, was not passed or trans- 
ferred to the complainers, but continued at the date of the bankruptcy 
of John Anderson and Son to be vested in them, the sellers, and 
ftiat the said hides were liable to be attached by their Creditors, leav- 
ing the complainers to. rank for the price on the bankrupt estate 
along with the other creditors ; and with reference to the agreement 
entered into by the complainers. in regard to the decision of the ques- 
tion of their ri^ht to the said hides purchased by them as aforesaid, 
and to the a<<signation in favor of the respondents founded on, and their 
eonipearance a^ parties to the proceedings before the Sheriff at the 
instance of the complainem, finds that the Respondents, as coming in 
* place of the creditors of John Anderson and Snit, ate entitled to the 
property of the said bides ; of new, and in terms of the Sheriff's in- 
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lerlocator of 28th Jane, 1842, recala the interdict vebieh had been 
previously granted, refuses the prayer of the original petition for the 
complairiers, and decerns ; and finds the complainers, Boak and 
Gteig, liable in expenses in the inferior Court; and further, finds 
them liable in the expenses in th^ Court." 
Boak and Greig reclaimed. ' 

Lord Justice-Clerk. — I am of opinion that this interlocutor ia 
substantially well founded. The case is of importance, in order to 
prevent misapprehension as to such bargains as that which took 
place here. 

The principle of the law of Scotlani as to the contract of sale 
admits of no doubt, viz. that while the obligations ^f the contract are 
constituted by c(msefU alone, yet if delivery is to be made at a future 
period, the property is not transferred, but remains with the seller until 
delivery. This is the leading principle 'of our law, as it was of the 
civil law and of the general jurisprudence originally of Europe. In 
the posthumous work of Mr. Bell on Sale, which has just appeared, 
he expresses an opinion, I see, that this principle is attended with un* 
fortunate and even '-unjust consequences. Such considerations are 
immaterial in a court of justice, when the rule is fixed. But I think 
it right to state that, in my opinion, the principle of the Scotch law ia 
both recommended by practical 'justice and by expediency, and the 
very cases put by Mr. Bell of its operation on bankruptcy are, I think, 
illustrations of its benefits ; for if loss is to occur on bankruptcy, I 
think it is hotter that that loss shall be sustained by the party who did 
not pnrtect himself as he might have done, and chose to trust the seller 
without proper precautions, than by the general body of creditors, 
who were entitled to hold their debtor to be the proprietor of gocxls 
of which he was the ostensible owner. Indeed, I was not prepared to 
find that the doctrine of our law could be impeached on the ground 
of justice. 

Indeed the reclaimers do not dispute the principle, for they endea* 
vor to make uut that delivery was made, although constructive delivery 
only. But it is important to remember that constructive delirery, 
when possession remains with the seller, is in the general case wholly 
unavailing. It is not enough to say that such and such circumstances 
amount to constructive delivery as between idler and buyer. Against 
third parties and creditors, conHiructive delivery ia in the abstract of no 
effect at all in law. And in the limited class of cases in which the 
property has not actually been removed from the seller, yet the article 
deemed to belong to another, the delivery vvas truly «ot held to be 
constructive merely, but to be complete, and the separation of *the 
property effectually made according to the nature of the case, so as to 
avoid false credit to the seller from possession. 

The exceptions from the general rule are of this class-— viz. cases 
where the po$se*non of the party is not really looked to, in the usage 
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and from the natare of bis trade, as necessarily proving that tlie stock 
apparently on hand is his; and not considered as creating such a pre- 
immption in the actual business of that trade. For instance,- goods in 
arpnntfield, a ship in the building dock, goods in working artificers, or 
even grain in a granary,* if the granary is what is called a public store 
or warehouse — the mere possession in these cases, from the nature of 
the trade, does not necessarily import or impress * the public with the 
conviction, that the stock is all the property of the party in whose 
hands the articles are. Several of these trades receive the property 
of others, to have certain operations performed on them. Such is no- 
toriously the character of their trade. Others undertake, say to build 
a ship, receiving payments as the work advances ; or *^o improve or 
alter an article by certain changes upon it In many'cf these cases 
the article was not, and is well understood as not likely ever to have 
been, the property of the party in whose hands it is seen. In the case 
of a printfield, a store, and many other cases, this is really the nature 
of the ease. Agarn, in many of the cases adverted to, the object of 
the trade is to have a supply of goods in .a certain state of forwardness, 
and then to eell them under the undertaking (as part of the man's 
proper trade) of completing for the purchaser the last operation in 
their manufacture ; so that possession during this last operation does 
not truly hold out to the public the stock as even probably the property 
of the party* In such a case, to exclude evidence of the actual fact 
of {Property, would give to creditors a presumption which, in truth, 
they never relied on, and hold that to be the party's stock which never 
was a, fund of credit in his favor. 

In considering the class of cases mentioned in Mr. BelVs Commen- 
taries, it will be found that this practical consideration applies, 1 think, 
to all the cases, and is really at the foundation of the doctrine — viz. 
that from the nature and objects of the party's trade, his possession of 
articles does not, in the opinion of the public, create the belief that 
they are his property, and does not necessarily raise thereby any credit 
in his favor as for a stock of his own. As to a printfield, for instance, 
the public, when they see it always well filled, do not look to the stock 
as all the actual property of the bleacher. T^ey kn6w the reverse. 
They look to the goods as the criterion of the aroontit of profit he is 
making by bleaching, and of the extent of his employment. 

When it is said that the cases are illustrations of the effect of con- 
stmctive delivery, I think the use of this term somewhat misleads the 
mind, and directs attention from the true state of the facts. In these 
cases, I think the pnnciple really at the foniidati(»n of the exceptions, 
is what I have stated — viz. that the possession does not, in the parti- 
cular and notorious facts of the trade, and in the opinion of the public, 
and of creditors who are to be protected, import that the goods or stock 
are really the property of the party in whose hands they ^re seen ; 
and therefore, that to exclude proof of the actual fact, would give the 
public a benefit, which, in dealing with the party, they did not truly be- 



Ikvfr they lM*d. Matty of the cases p«t by Bell, are bos cases of sale* at 
all, followed by constructive delivery,- but cases where the article frooi 
the first belonged to another, and was only put into the manuCMturer's 
hand for' specific operations. The other eases are instances of the party 
carrying on his proper trade of completing unfinished articles for those 
who have bought them in that state — it may be, bought them from him 
or from others. In either case, his proper trade is to finish them off, and 
work them up ; and the public know that when in that last stage, to 
which his proper trade relates, they are more frequently not his own 
property, but belong to others for whom he is so exercising his 
trade. 

Take the case of a working silversmith finishing an urn or vase*— a 
case put by Mr. Bell. What he is doing does not imply property in the 
opinion of the world. But take the other case of a silversmith, who 
may have workmen, but has also a large shop, and great scock of 
Oianufactured articles ready for sale : you buy one of his vases, say 
unfinished, but desire it to be completed, or some alteraUon to be made 
on it. I am not prepared to say. that the buyer in such a case could 
follow that article. In short, in all the cases put by Mr. Bell, the 
question is made by him to turn too much on constructive delivery. I 
do not think that is the sound principle, nor is it the matter to which 
I think the Court has generally looked. The question really comes 
to be, was the article necessarily considered by the public as part of 
ihe stock of the trader, or did the possession import, in the circtfm* 
stances that the articles were the proper stock and property of the 
party ? Many criteria accordingly have been in some cases rejepted, 
which were idl that occurred in other cases, and which, in these other 
ca^aSy seemed to make out what is called constructive delivery. The 
very same facts are insufficient in some cases — ^suffident in othera-— 
yet tlie constructive delivery (if that had been the test) was as good 
in. one as in the other. But then« in truth, the Court were 'not estab* 
lishing criteria for constructive delivery in either set of cases. They 
were judging how far the actual possession, considering the charaeler 
of the trade, excluded tlie enquiry as to the alleged purchase. I 
think this is the true view of the questions discussed in the case of 
Bannie's cattle — of Sir Ciiarles Forbes, and others. And certainly 
it is at the foundation of the opinion of the majority of the Court in 
Paul.y. Cuthbertson, as to growing trees, when the actual possession 
under the infeftment of what was growing on the land^ was hcfld to* 
exclude the enquiry as to a purchase not completed by delivery. 

I am glad to find, that in the posthumous work of Mr. Bell, to which 
I h^ve referred, he does iu truth ^dopt, in substance, this view of the 
matter, although he continues the use of the term, ** constructive de* 
livery/' He says, that in the cases where exceptions have been admit* 
tedf what is required is to show " such fairAndicatiimi of^ ike good* 
hemg. soldt om may avoid any furtJier credit to the seUer." No doubt 
hc^ terms the acts so recognized as amounting to this requisite— to be- 
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constructive delivery , and, wlien' so Uiiderstdod, the ter n may not be 
objectionable. But, in truth, in considering what is sufficient accotding 
to that explanation of the principle, ybu do not go merely on what 
passes between the seller and buyer; but on what third parties might 
ascertain, and on what they wete called on, from the nature of the 
trade, to ascertain, or to be awafe they' might encounter, ind on the 
effect and importance of What hals passed in the particular trade. 
Taking the term, constructive delivery, in its strict and primary nleaii- 
ing, I think it is objectionable on principli^ of Scbtdfa law, ind upt 
to mislead. There are many acts which unqueatiorrably athount to 
constructive delivery, which yet will not be sufficient 'ita the gfeat 
m ajority of cases. Mr. Bell himself holds- the ease bf Aitchibon wrong 
decided,' in which certainly there were acts clettrly amounting t(»'what 
is termed and taken to be constractive delivery, if. the term has any 
correct meaning; but in which, as it was a private granary for a per- 
son's own grain, there was nothing to destroy the presumption that 
the grain was his own, or to exhibit any indication thiat it had been 
sold — and hence these acts were held by President Blair to be wholly 
insufficient. 

Accordingly, in the illustrations given m this small treVttise on dale, 
Mr. Bell shows what he means by such fair indicetioris that the goods 
were sold, as to avoid future credit; for he motions, J. delivery of 
the key />f the warehouse, so as to exclude the seller; 2/ delivery to 
a carrier or wharfinger; or, 3. commencement of delivery. 

In this case, nothing whatever is proved in regard to the trade of 
a tanner, nor has been established • as matter of n'oloriety by other 
decisions, to show thit that trade is on the same footing with that of 
a prikitfield or other artificer, notoriously finishing anicles which do 
not belong to 4hem, as in the practice of selling the article in an 
unfinished state, they preparing and completing it for the purchaser. 
Hence I must take this as a common case, which falls V^ithin the 
undoubted rules of Scotch law. I wish to avoid 'sayfng wimt v^ould 
have been sufficient to protect the buyer in this case,' br ivhether any 
facts, amounting only to what is termed consructive delivery, would 
have done in this case, which would not have been suffictont in the 
case of any ordinary sale. 1 fee nothing peculiar as tb this trade, 
and therefore I am not called upon to say, whether an entiy in the 
books of a tanner would have been equivalent to an entry in the 
receipt book of a printfield. In many cases/ entries in the* books Caa 
be of no avail, and it is unneces8at7 for the decision of the present 
case to say whether entries in the tan ner^s books would iiave been 
sufficient to protect the purchaser. 

An entry in bOf>ks, in mbat cas^s, really is no. proof of 'd^liveiy of 
any kind, donstructive or symboHctl. It chiefly goes to make the 
evidence of the sale more patent. And if a party has reason to -know 
that the aerial possession, ' in the particular trade, dees 'not 'itnpurt 
property in the ost^n^tble owner, andisT'called on to^ti^iiire befotv 
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he gives credit, as in the case of a printfield, then the entry in the hooka 
is to bi3 taken as such evidence of sale as avuids false credit. It 



to me to bear little on tlie point of delivery. 

It is true, there is one stnmg fsct ]>roved — viz. removal of 8f>roo of 
the hides out of the pit ; but then it is to be remembered, Uiat this 
was only for inspection at the time of the purchase, and for completing 
the bargain — it was not an art forming part of, or tending towards, 
delivery at all. Hence, it is in no respect. analogous to the removal 
of part of the goods out of a warehouse into a place whence they are 
to be put on a cart, or any similar act. 

In the view I take of the case, I ihink some of the findings of the 
Lord Ordinary might be unnecessary; but as 1 do not differ from them, 
and have fully explained the grounds of my opinion, I think it unne- 
cessary to propose any other judgment than a simple affirmance. 

I have only further to say, that we have nut to consider what, in 
the ordinary case, may be the situation of a cautioner for a ccmipo* 
sicion, ecen after sequestration, in such a ca8e as the present : for it is 
expressly admitted on record, that by special agreement, the caution* 
ers in this case are entitled to the same pteas with the trustee in a 
■equestration. Hence, private notice after bankruptcy is of no mo- 
rn eh t, after that admission. 

Loan MeuwTN.— I concur in your lordship's view. In th^ sale of 
moveables, it must never be forgotten, that delivery is the appropriate 
and legal mode of completing the transfer of property; although iu 
tome cases, for the couvenienct^ of trade, a symbolical or constructive 
delivery has been anbatituted in the room of actual delivery ; but it ia 
well observed in the work which carries this doctrine as far at least 
aa any writer, and further than the Court did in the case of Buchanan, 
that it is not even fancied pouveniency or facility to the dealings of 
traders, "but only a necessity of an absolute kind, that can on s\ncl 
printiple authorize constructive deliverv ;" and I think I may add, that 
wherever constructive delivery is admitted, every thing must be done 
which in the circumstances of the case can be done, to give evidence 
of the sale, though delivery had not taken place. In JSdie, 7th Fe- 
bruary, 1815,' which was a sale of hides undergoing the proces** of 
tanning, which had been sold by the purchaser, who had bent them^ 
after acquiring them, to a tan-yard to a third party, the question was ' 
not witli the owners of the tan- pit who had the custody of the goods, 
but between the original purchaser and the buyers from him ; and 
the sale 'was not held to be complete, because intimation hud not 
been made to the owner of the tan-pit where the hides were tanning 
Now in the present case, the sale took place on 30th January, 1840. 
The hides weie at so early a period in the process of tanning, that 
iHs operation waa not completed till the month of December. For 
the hides, however, requiring tlTis long process before they could be 
of use, a bill for ^75, at four months, was granted, which was retired 
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wliaii doe, A part of the hides were examined before the tale, hj 
Boak and ^jrreig, the purchasers^ and put back into the pits — they 
were in two pits by themselves, apart from any others ; directions , 
were given by the purchasers to the servants of Anderson about them ; 
a small piece was cut out of a few of them— -but no entry of the sale 
was made in the books of the bankrupt, nor any mark put upon them 
by the buyers. In this nituation, Anderson becomes insolvent, and 
this question we are to decide, as if he were sequestrated on 1 1th 
July, )840. I do not say whether, if these omissions had been sup- 
plied, it would have been sufficient evidenre of constructive delivery. 
It would have at least approached nearer the case of Sir Chas. Foibes 
than it does ; but I think it a most material consideration, thiai no 
custom has been proved of the sale of the hides when undergoing the 
process of taiming ; and there can be no nec«'8sity, nor much reasim, 
for paying the price ten months before the article can be removed, 
or any use can be made of it. It must always be a party embarrassed 
who wishes to convert such an article into money ; and the risk which 
the buyer runs, if he pays the price before delivery, must, I should 
think, always be an element in iixiag the price ; and if he does pay 
the price before delivery, he should see that every thiiig at least is 
done which can be d<me to uistitiguish it as his property, such as to ' 
ahow that it is in a different situation from the rest of the property of 
the seller; he having also to conrtider whether there be any conve- 
nience of trade admitted and acted on. as would sancticm a sale in such 
circumstances, as has (»courred with him. I am of opinion that that 
has not been done here, and that the prnpeity of the^hides was not 
transferred, but would have been vested in the trustee under a se- 
questration. 

Lord Moncrripp. — I think this is a case of some nicety ; but, oo 
the whole. I am inclined to adhere to the Lord Ordrnary's interlocutor. 

The hides were originally the pro|)erty of Anderson 6c ( o, — im- 
ported or purchased by them — lying in particular lapping-pits in their 
possession, in the process of tanning — and entered in their lapping- 
book as other hides in other pits were. 

They, or part of them, were of a particular description ; and, as I 
anderatand, were so de8cribe<l in the lapping book, which also referred 
to the particular pits in which they weie. 

^^o they stO'id as the property of Ancierson and Company, and in 
their possession, at the time when the transactitm in question took 
place. •• 

Ti en there was a contract of sale by Anderson and Company to 
Boak and Greig: and it was part of the arrangement that the hides 
should remain in the pits of Anderson and Company, till the process 
of tanning should be completed. 

Before the bargain was concluded, a few of the Monte Video hides 
Were taken out of the pit, in order to be examined by Mr. irreig, and 
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mfter boiitg inspected* were returned into the pit. After thift, f!ke Vttki* 
■action was finidhed by the note delivered to Mr. Qreig, and w)ik3i 
bears — *' To be delivered as soon ajB they are weH tanned," and then 
the advocators granted their bill for <£75, in part payment of the prioe, 
which they had afterwards to retire from the bank, when it was dia^ 
eounted by Anderson and Company. 

It further appears, that afterwards the advocators, or a serVaM: 
instructed by them, examined the state of the hides, and gave instroG* 
tions as to the course of the tanning ; and that on one occasion Mn 
Greig called, and cut a piece off some of the hides. ' 

It is not in evidence that the entry in the lapping^book was shown 
to Mr. Greig, Anderson being unable, to recollect whether that took 
place or nut. But it is clear that no entry was made either in the 
lapping-book, or in any other book of Anderson and Company, of the 
sale made to the advocators, or bearing that their hides lay in the pita^ 
aa the property of the advocators, • 

The Monte Video hides had brand marks on them, but theae marks 
were there before the transaction. 

While the hides thus lay inthe4>its. Anderson and Com pan}* became 
bankrupt. A settlement by composition took place, and the respond- 
> eots became the cauiioners. 

There seems to be no doubt, that before this arrangement the advo- 
cators had claimed the hides as their property, and that Andersoo 
had admitted that the sale had taken place, and that he had tield the 
bides as belonging to the advocators. But, by sjiecial agreement, 
Boak and Greig, in agreeing to the composition cdnditienally, agreed 
also that their rights should be decided on the same footing as if a 
seqaestratiou had been awarded, and Anderson and Company bad 
been legally bankrupt at that date, tUh June, 1840. 

In this state of the case, I am of 0})inion, 1. That the title of the 
respond i'nts to claim the hides cannot be excluded by the fact, that 
at the date of the composition-contract, the claim of the advocators 
was well known to the respondents. They are in the same situation 
as a trustee in a sequestration at iliat date would have been ; and he 
must have taken the property ns it was, though subject to any question 
which m);i[ht be raised. 2. The question is. whether, at the bank- 
ruptcy, these hides are to be considered as sold and delivered to the 
advocators, or whether they remained undelivered, and, as being so» 
formed part of the sequestrated estate of Anderson and Son. 

That they were not delivered in fact, is clear, as they still remained 
to the tarMits of Anderson atld Son. But the question is, whether, 
in the circumstances, there was constructive delivery. 

It seems to be suiEcienily proved, that these bides were segregate 
and distinct from the other hides in the possession of Anders^m and 
Son; and the advocators plead, that there was .constructive delivery 
at the tinsA when some of them were taken out of the pit and examin- 
ed* and thmn returned ; and when the bargain was immediately there* 
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^er concluded, and a btl> granted, explainiDg that they remained 
there onfy for the process of tanning, for which Anderson and Son 
were entrusted with the possession under the different contract of' 
locatio operarum. 

This, ceitainly, brings it to a point somewhat nice. But I am 
. biclined to think that there are serious defects in the grounds of this 
plea. 1. The hides were in the process of tanning before the con- 
tract. They were ]iurchased by the advocators in that state; and not 
first purchased and delivered, and then sent for the purpose of tanning. 
Then, 2. The contract bears, that they were ** to be delivered " as 
soon as they are well tanned. It is dimcult to reconcile this with the 
assumption that they Were already delivered. Delivery is postponed 
upon a condition indefinite. It is doubtful if the advocators '^ould 
have required delivery before that process was completed. 3. No 
marks were put on the hides, or on the pit. I do not attach much 
imponance.to this ; but the reverse would have been a material fact. 
4. No entry was made in any book of Anderson and Son. This is 
the most important consideration. I am not bound to say whether 
that, with tlie other faitls, wcjuld have been sufficient or not. But it ' 
is not here. The hides stood in the books of the bankrupts as their 
property. And the question is, whether, in a case of bankrupcy, it , 
can be held that a change of the legal possession had taken place^ 
while the actual possession remained as it was. 

I think that it cannot. I see no authority for it. The passage in 
Mr. BelPs work is not altogether correct, the case of growing trees 
having been decided otherwise; and there is no -other case which 
comes up to this, even if that would have supported the plea of the 
advocators. The law of this country, and of Europe in general, is 
much and deeply indebted to Mr. Bell, and I know that the value of 
his works have been appreciated not only here, but in other coun- 
tries; but at the same time I hold that he is not quite correct in this 
instance. The nearest case to the point is that of Sir Charles Forbes. 
But, in that case, the wine had stood in the books of Lyall and Com- 
pany, as tho property of Sir Charles, for a long period ; and besides, 
as It was actually delivered before the sequestration, the question 
was, whether it could be brought back under ttie Act 1696. The 
case of l^adie ▼. MKinlay^ February 7, 1815, quoted by Mr. Mar- 
shall, does not seem to aid his plea. No similar plea was raised 
in that case. Forty-two raw hides had been purchased by Vallanoe, 
a tanner, and Watson, a currier, jointly, from G. and A. Murray^ 
tanners in Stirling. Ihey were " sent to the tan-pits of Yallance to 
be tanned.'* Vallance surrendered his' interest in them to Watson, 
who granted his bill for the price. Watson re-sold them to tho Mur- 
rays; but they remainod in the tan pits of Vallance till the tanrdng 
flhould be finished. Then Vallance became bankrupt, and the Mar- 
ravB also were sequestrated. Tn the mean time M'Kinlay, a creditor 
(rf'^ Watson, had poinded the hides; and the competition was betweeia 
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him and the trustee on the estate of the Murrays. The •question 
was, whether the re-sale to the Murrays, as an assignation, bad been 
■ufficieutly intimated to Valla nee, or the trustee on his estate. The 
hides had been sent to the tan-pits of Vallance solely for the purpose 
of tanning ; and there was no attempt by his trustee to say that tliej 
were his property. They were held to lie there as the property of 
Watson, unless his assignation to the Murrays was sufficiently inti- 
mated. The ultimate decision, afler various opposite inierlocutors^ 
aimply held that it was not, and that M'Kinlay's poinding, aa in 
right of Watson, was preferable. Such a case cannot apply to the 
present 

On the whole, though it is a very fair case to. try, and a hard case 
for the advocators, I must think the interlocutor right 

I do not think there is any evidence of a fixed usage of trade to affect 
the question one way or the other. 

LoRO CocKBURN. — I do not think this case attended with any diffi- 
culty. The general principle of the law is, that the sale of a moveable 
article cannot be completed without the actual delivery of the thing 
sold. Constructive delivery is allowed where actual is impracticable; 
out the general policy of the law is, to connect the property with the 
possession, and to admit no case as proper for constructive delivery^ 
without something bordering on necessity ; and above all, until the 
parties can show that they did every thing they could to make the 
delivery actual. 

It would, therefore, be sufficient of itself to induce roe to adhere to 
the interlocutor, that the purchasers here did nothing whatever, or at 
least far less than they might have done, to warn the world that the 
property had- been transferred. It was lefl with the sellers in order 
that it might be manufactured, but it might have been actually deliv- 
ered, and given back again, by a separate transaction ] and at any rate 
it might have been marked as the purchaser's. The pits in which it 
was tanning might have been marked. But nothing whatever was 
done. The occasional visits of the purchasers, and their cutting a 
small bit ofi a few of the hides in order to see how the tanning was 
going on, though sufficient to evince the understanding as between the 
original parties, waH perfectly insignificant as between them and the 
public. Delivery, even constructively, was marked by no palpable 
act. 

But the matter does not rest merely upon this failure by the parties 
to indicate the transfer. Thelre are three circumstances which attest 
positively that no completed transfer was understood, or intended to 
nave been effected. 

The hides were not meant to be purchased as mere skins, but as 
tanned leather; and it is proved that the pro&as of tanning could not 
be finished for many months. In other words, the article was not to be 
in a deliverable state for a long time. Accordingly, it is evUent, that 
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instead of meaning to take deliyery at the date of ibe agreement, the 
parlies meant to postpone it, and to defer the completion of the pi|r- 
chaso till it should be seen whether the article was ever to be in the 
condition in which alone it was intended to be bought. 

Hence it will be observed. — Ist, That the original missive bears 
that the hides were " to be delivered as soon as well tanned ;'* that is. 
that no delivery was to take place sooner. 2dly, That accordingly the 
price was only partially, not fully paid, and indeed could not be so. 
Decause it was not even fixed. It was to depend upon the result of the 
tanning. 3dly, and especially, That the property was not transferred 
in the books of the sellers. 

These circumstances, but particularly the last, take this case out of 
the range of all the precedents that have been referred to. If delivery^ 
were held to have taken place here constructively, I scarcely see where 
we could stop. This is an attempt to deprive creditors of moveable 
property, which they did not merely see the bankrupt in the obviout 
possession of, but which bad nut been paid for by any purchaser ; and 
which, not being deliverable till a distant period, stood as the bank« 
rupt's property in his own books. To sustain this would be to mislead 
the public, and to create a false credit in favor of the seller. 

The Court accordingly adhered, with additional expenses. 

DEMAND. 

A demand at the dwellihg house, and in the absence of a party w2m 
has contracted to deliver specific aiticles on demand, is sufficient te 
diarge him with the value of sutf^h articles. — Remick y» Atkinson^ 11 
Nctc Hampshire R., p. 256. (1844.) 

Where goods are placed in the hands of a person, for sale* to be 
sold by him on commission, no recovery can be had, if they are unsold; 
without demand for the return of the goods and refusal. — Martm ^ 
Van Home v. Webb, 5 Arkansas JR., p, 12. (1845.) 

(Paschal J., cited 1 Chit. PI, 363 ; Oro. EUz., 85 ; 1 Sawtd., 33 m, 
note 2 ; Com. Dig. PI. C, 69.) 

DEMURRER. 

The plaintiff cannot, on demurrer, suatain the bill by waivifig tee 
felief prayed against the demurring defendant. — Grifiih v. RicketU^ 3 
Hare's Ch., R.,p. 476. (1845.) 

A demurrer in bar of the action is a voluntary abandonment erf 
every defence in abatement. — Fort y» Wmdley, 5 Arkansas R., f. 179. 
( 1846 ) 
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DEPOSIT. 

*If a B^ink.h&s in possession funds belonging to a principal debtori 
which she has by lawr the right to appropriate in discharge of his debt 
to herself, and does not so appropriate it, his securities' are released 
by this neglect, to the extent of ^uch fund*». When a Bank receive* 
funds as a special deposit, she is bound to keep them, and restore the 
identical funds on demand. The rule as to a general deposit is diffe- 
rent ; she is in such case only to restore the like value, in kind, 
with interest. — Duwsan v. Real Estate Bank, 5 Arkanxas*R.f p. 283. 
(1845.) 

(RiNoo, C. J., cited. Commercial. BaTik of Albany v. Hughes, 7 We^d^ 
94; Foster v. Essex Bank, 17 Maas^, 477 ; Story on Bailment^ 60, 66.) 

DEVISE, 

Where a testator devised certain property to his infant da,ughter, to 
be delivered over to her when she should arrive at the age of eighteeft 
years, and the daughter, at the age of sixteen, married the execuls? 
.who had the principal management of the estate, and possession of th* 
property devised, he must be. considered as holding it as executor, 
and not as husband. — Price v. Sessions, 3 Howard's IL S. R^ p. 624. 
(1845.) 

{Crittenden cited 1 Roper on Lrgacies, 378, et seq, ; 3 Vesey, 253, 
636; ItMexivaht U2', 8 r<?#ey»547; 2 Jferico^, 363. 

Henderson, contra, cited 4 Hen. ^ Munf., 411 ; 4 Call, 321 ; 1 How. 
Miss., 563 ; 3 Haw. Miss., 307, 394 f 1 Wash. Va., 30 ; 4 How. Mise.^ 
214 i 6 How. Miss., 554 ; 2 Man/., 501.) 

DISTRIBUTEES. 

A debtor in Virginia removes to Mississippi and dies, and adminis- 
tration is there granted on his estate, which is administered and dis- 
tributed according to the laws of that Sta^e. The distributees resido 
in Virginia: Held, the distributees are responsible here for the debts 
of their intestate, to the amount of the assets so received. — Haxrstam 
y. Medley, 1 GraUan's R., p. 96; (1845.) 

WVQRCB. 

An annuity settled by the husband on the wife, on. a sufficient con 
^idemtioo, is 90^ affected by ^ divorce which be. subsequently obtains 
on the groitful of her. adultefy,— rjtfj/for v. JMfi^ijr, 1 Sandjor^s CK 
R,j^. 103. (1846,) 
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(The Afi&iBTKtn, Yicb Chancellor, cited Sidney v. Sidney, 3 P. 
Wms., 269 ; Blouni v. IfiW^. 3 P, TFm*., 276, no/e by box ; P/fZJ ▼. 
Ser^^es, 1 Bm. 4- P«//., :V. 12., 121 ; Shelf ord on Marr. Sf Div., 421, 42:-$; 
RopetU Htuband and Wife, by Jacob, 134, 137.) 

DOMICIL. 

# 

A mere relinquishment of actual residence is no abandonment of 
domicil, if there is no intention to change it ; as where a man leaves 
home for temporary purposes, as for a voyage, for foreign travel, for. 
health or pleasure, or business of a temporary nature! In all such 
oases, there is animus revertendi. — Bradley v. Rowly, 1 Speen* Eq, 22.,. 
p. 1, (1844.) 

DOMICIL— JURISDICTION* 

The distribution of intestate. personal property, is to be governed by, 
the laws of that county where the deceased had his domicil, at the 
time, of his death. 

But the question who is clothed with authority to administer the 
assets of a aeceased person must be decided by the tribunal having 
jurisdiction of the subject, where such assets are situated. 

The decision of a Court of competent jurisdiction, -is conclusive 
upon the parties, as to the title claimed under it, and as to the facts 
directly put in issue and determined; so that such title or facts cannot 
be again contested, between the same parties, in the same court, or 
any other. And where the court has a peculiar and exclusive jurisdic- 
tion, its decreets binding upon the judgment of any other court, In 
which the sanns subject comes immediately into controversy. 

These principles arid applicable to the sentences of foreign Courts, 
and especially to the decisions in the several States of this Union, 
which, by the Constitution, are to have the same effect in other States 
as in the State where they were made* 

Where the deceased, though bom and educated in this State, (Conn.,) 
bad, fq^ a long time, made dhe city of Neuf» York his place of business ; 
had placed most of his pniperty there ; had there left the evidence of 
his debts ; and there his debtors resided, the Surrogate of the city of 
New- York, to whose jurisdiction the subject appertained, afler a full 
hearing of the parties,* granted administration to, A., an inhabitant oi 
4bis State, who took possession of the assets of the deceased, and 
removed them to his residence here ; after which, B., one of the par- 
ties, before the Surrogate's Court, took out administration on the sarbe 
estate from the Court of Probate here, and then brought trover against 
A. for. the chattels of the deceased in his hands; it loasheld, that the 
^cree^of the Surrogate's Court afforded A. a complete protection, and 
COQttaquently, th0 action was not susti^iq^ble. — Ho^comh v. Phelps, 10 
O^mHtOiaaR., ft 121. (1845.) 
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This was an action of trover, for sundry articles of personal pro- 
perty, promissory notes and moneys, which the plaintiff claimed aa 
administrator of Richard Adunu^ deceased. 

The cause was tried at HarCfurd, January term, 1844, before Wil- 
liams, C. J. 

Richard Adams was bom and brought up' in this State ; but had 
long done business in the city of New- York, and as master of a vessel, 
had commenced his voyages, by sailing from that port. He died at 
Hohoken, in the State of New Jency, on the 2d of July, 1838, intestate, 
leaving neither widow nor issue, but a mother, one sister of the whole 
blood, who was wife of the plaintiff, and one brother and five sisters of 
the half blood, all or most of whom, at the time of his death, resided 
in this State. On the day of his death, he lefl his place of residence 
in the city of New- York, and went to Hoboken, expecting to return im- 
mediately, but died there suddenly. 

All the personal property, for which the plaintiff claimed any right 
to recover, was actually in the city of New- York at the time of Adam^ 
death, except such wearing apparel as he then had on his person. The 
notes and other evidences of debt were also there; tod there too the 
debtors lived. 

Shortly after the death of Adams, the defendant, who was his bro- 
ther of the half blood, residing in Windsor, in this State, went to the 
city of Ndo-York^ and there took administration upon his estate, which 
was granted by the Surrogate's Court of the city of New- York, having 
jurisdiction of the subject ; gave bonds according to the laws of the 
State ; made and returned an inventory, embracing the property in 
question ; and then brought that property to Windsor, He afterwards 
proceeded to settle said estate, and completed the se^lement thereof 
according to the orders of said Court, and the laws df the State of 
New-York; and rendered an account of his administration to said 
Court. 

It was proved and admitted, that if Adams was domiciled in the city 
of New-Yorkf at the time of his death, his mother, his sister of the 
whole blood, and his brother and sisters of the half blood, were each 
entitled to an equal share of his personal estate ; but if he was domi- 
ciled in Windsor, in this State, his sister of the whole blood was hia 
only heir at law. After a full hearing of the parties, the Surrogate 
found, that Adatns was, at the time of his death, domiciled in the city 
of New- York, and directed that said estate should be distributed 
according to the laws of the State of NewYork, equally to the mother,* 
the sister of the whole blood, and the brother and sisters of the half 
' blood. The plaintiff and his wife received and accepted her distribu* 

tive share, as did each of the other distributees. 

On the 6th of July, 1841, the plaintiff took administration on the 
estate of Adaihs, in this State, granted by the Court of Probate, for 
the district in which the town, of Windsor is situated ; gave a bond at 
required by law, for the faithful execution of his trust; and procured 
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an order limiting the time for the exhibition of claims. Shortly after- 
wards, the plaintiff made and returned to the Court of Probate, an 
inventory of some part of AScms* property sought to be recovered in 
this suit; but no administration account was ever rendered by him ; 
nor did it appear that any creditor had ever exhibited to him any 
claim against said estate, although the time limited for the exhi* 
bition of claims, and the rendering of his administration account, bad 
long since expired. Here his administration ended. Soon after- 
wards, and before any order of distribution was made, he demanded 
the property in question of the defendant, which he refused U* 
deliver. 

From the evidence before the Couit, the plaintiff claimed to have 
proved, that Adams, at the time of his death, was domiciled in Winds&r^ 
in this State ; and the defendant, that he was domiciled in the city of 
New- York. 

The defendant also claimed, as matter of law, that the proceedings 
before the Surrogate, in NeW' York^ especially his finding and decree in 
respect to the domicil of AdamSy and the distribution of hi^ pro- 
perty, were final and conclusive upon the parties ; and that the plain- 
tiff was precluded from denying the fact of domicil so found, or 
claiming that the distribution was not according to law.; and conse-* 
quently, that the defendant was not liable in this action. 

The plaintiff, on the other hand, claimed that neither the proceed- 
ings before the Surrogate in Neto- York, nor the facts admitted and 
proved on the trial of this cause, furnished any ground of defence to 
the action. 

The Court instructed the Jury, that the proceedings before the Sur- 
rogate, and his finding and decree, were not conclusive against the 
plaintiff and his wife, or either of them, but that the enquiry was still 
open in this cause, where the domicil of Adams, at the time of his 
death, was ;«and that, as the plaintiff was now suing as administrator, 
those proceedings were not evidence against him in his representative 
capacity : that if the Jury should find, that Adams was domiciled in 
the city of Neto-York, at the time of his decease, the plaintiff could 
not rec6ver in this action, notwithstanding the defendant had removed 
the property into this State : that if they should find that Adams Was, 
at the time of his decease, domiciled in Windsor, aMd not in the city 
of New- York, the defendant was liable in this action, and it would be 
their duty to return a verdict accordingly; and the rule of damages 
would be the value of the property in the hands of the defendant, in 
this State, at the^ime of the demand made. 

The Jury retunied a verdict for the plaintiff, in accordance with the 
direction of the Court ; and the defendant moved for a new trial for a 
misdirection. 

Hungerford ^ Chapman, in support ef the motion, contended : 1. 
That the judgment of the Surrogate's Court, in NeuhYork, was con- 
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elusive. It is to be observed, in the first place, that tlie law m regard 
to the administration and distribution of intestate personal property 
18 a branch of international law.— 2 Kent's Cam,, 345. See, also bora 
Tkur/ow*s remarks in Bmce v. Bruce, 2 Bos. SfPuU., p. 230, «. 2. The 
decision of a Court of competent jurisdiction proceeding in rem, the 
property being within its jurisdiction, is final and conclusive.— /if ^.«« v. 
Hitnely, 4 Cranch, 241 ; Hudson v. Gue^tier, 4 Cranch 293 ; WilliuniM 
V. Amory, 7 Cranch, 429; Brown y. Union Ins, Co,, 4 Day, 179 ; Deni' 
son V. Hyde, 6 Conn., 508 ; HaU v. Williams, 10 Pick,, 241 ; Fay v. 
Haven, 3 Metcalf, 109. 3. The judgment in question is made conclu- 
sive, by the Constitution of the United "States, art. 4, sec, 1 ; Russell 
y. Briggs, 9 iWaw.,'462 ; Holly. WUliams, 6 PicA.^ 238; Thurha v. 
Blackhoum, 1 N, Hamp,, 242. 

2 That conceding that the decision is not conclusive as to the distri^ 
bution — or would not be, aside from the conduct of the present plain- 
tiff, — yet his appearance in court, and his acceptance of the distribu- 
dve share, rendered it so. — Norton v. Cook, 9 Conn,, 321; Clayy. 
SiMth, 3 Peters, 411 ; Van Hook v. Whitlock, 26 Wend,, 54. 

:). That the defendant was not liable to be sued here for the pro- 
perty in his possession, in an action at law. — Currie v. Birckam, 1 JjowL 
SrRyland, 35 ; Story*s Confl, of hatos, sec, 514 a, 514 h, p. 432 n; Se* 
lectmen of Boston v. Boylston, 2 Mass,, 384 ; Goodwin v. Jones, 3 Mass,^ 
514 ; Davis v. Estey, 8 Pick,, 475; Daufes y.Head, 3 Pick,, 128 ; Doo- 
little V. Lewis, 7 'J, C. R,, 45. 

Toucey if Perkins, contra, remarked that Holcomb, the present 
plaintiff, being administrator, by the laws of this State, had, of cburse^ 
prima facie right to the propeity of the deceased, which he found here. 
They then contended, 

1. That the deceased being domiciled here, as the Jury have 
found, the plaintifi**s right superseded that of the New-York adminis- 
trator. 

2. That the Surrogate's proceedings were inadmissible, on the 
trial, as evidence of the domicil of the deceased. — 1 Stark. Ev„ l9l ; 
Dencale v. Stump, 8 Peters, 328 ; Aldrich v. Kinney, 4 Conn,, 380 ; Of-/ 
good v. Mfinhatlan Company, 3 Cow,, 612; Borden v. Fitch, 15 J* 
5-121. , ^ 

3. That if those proceedings were admissible in- evidence, they 
were no bar to proceedings in our courts. They could not preclude 
our courta from acting on the question, by anticipating the action o£ 
our courts. The question of jurisdiction \a always open. — Elliott v. 
Peinol, 1 Peters, 328; Aldrich v. Kinney, A Conn., 3§2; Holly. Wil^ 
Uams, 6 Pick., 232 ; Campbell v. Tousey, 7 Cow., 64 ; Glenn y. Smith, 9 
Gil/ !f Johnson, 493. 

4. That the plaintiff's appearance in the Surrogate's Court to con* 
test the legality of its proceedings and his subsequent acceptance of 
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'A 'di«tf?butive sliare, consthnted no waiver of hitf rights. — MdrUn v* 
Fal<x 6 5^^., 23. 

W1T.UIAM8, C. J. — The great question before the Jury was, where 
wis the domicil of Adams? Was it in Windsor, Connecticut, or in the 
city of New- York f And it seems to have been assumed, that the 
rights of the plaintiff must depend upon the decision of that ques- 
tion. 

Before making a particular oT^amination of that question, it may be 
well to notice some general principles, which may have an influence 
'in the result in this case, though they were not disputed. The decision 
of a cuurt of competent jurisdiction is final ana conclusive upon the 
parties, and as to the title claimed under it. — RoseY.Himefy, 4 branch^ 
241; Gelston v. Hoi/t, 3 Wheat,, 315. And ct fact which has been 
directly tried and determined, by a court of competent jurisdiction, 
cannot be again contested between the same parties, in the same court 
or any other. — Hopkins v. Lee, 6 Wheat,, 113; Elliott v. Peirsol, 1 Pe- 
ters, 34. If a decree thereon is in legal form, it is complete evidence 
of its own validity. -rfi^Trt/^v. Spratt, 4 Peters, 408. And where the 
conrt has a peculiar and exclusive jurisdiction, its decree is binding ; 

upon the jndgment of any other court, in which the same suSject j 

comes immediately into controversy. 

It is familiarly known, in its application to the sentences of eccle- | 

Btasttcal courts, in the probate of wills, and granting of administration. 
-—Allen V. Dundas, 3 T. R., 125 ; GeUton v. Hoj/t, 3 Wheat., 315 ; Rock- 
fffellv, Shelfloti, 2 Day, 312. And this is equally applicable to the '^ 

sentences of foreign courts, as our own ; and when they act upon the ^ 

property, those decrees are binding everywhere. — Rose v. Himely, \ 

4 Cranch, 241 ; Williams v. Atmroyd, 7 Cranch, 423 ; Brotxm v. Union $ 

Ins, Co'., 4 Day, 179. And more pai-ticularly is this applicable 'to the 
decisions in the several States of this Union, which, by , the Constitu* 
lion, aro to have the same effect in other States as in the State where 
they were made, and are entitled to full faith and credit. — Mills v. ^ 

Duryee, 7 Cranch, 481 ; S/arhnck v. Murray, 5 Wend., 148. But, to 
etrtitle the judgmonts or decrees of a court to such respect, that court 
•must .be acting within the sphere of its authority ; for if it acts with- 
ont atrthority, its orders or decrees are regarded as' nullities — Elliott 
y. Peirsol, 1 Peters i^H \^ Thompson y^. Tolmie, 2 Peters, 163. For the . 
operation of any judgment must depend upon the power of the court 
to render that judgment, or whether they had jurisdiction. It must 
fijMow, of/;oarse, \vhen such a judgment is brought forward as a ground 
of recovery, or.as a defence, the court who are called to act upon it, 
must enquire whether the court rendering it had jurisdiction or not.-— 
Rosf. v. Himely, 4 Cranch, 241 ; Slocum v. Wheeler 1 Conn., 449. 

As then it is not denied, that the Surrogate's Court in New York, 
itnade the decree upon which the defendant relies, the question is pre- 
ftAnted,^-'^oe8 it aflbrd him a complete protection ^ 
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. That tlds couri was a court of recor^i wa3 not denied. But it was 
claimetl hy ihe plaintiff, that the real question waa, who should inherit 
ehid property, and what should be the law of succession, the law of 
New York, or the law of Ctmnecticut\ and this they said must depend 
upon the domicil of the deceased ; and as the jury had found the domi- 
tiV of Adams to be in Connecticut^ therefore, the law of Connet^ieu 
must'govern. 

It ceitainly is now a settled principle of international law, that per- 
sonal property shall be subject to that law which governs the person 
of the owner ; and that the disposition, distribution of, and succession 
to personal property, wherever situated is to be governed by the lawtf 
of that country where the ciwner or intestate had his domicil, al the 
time <if his death. — Som^rvtlle v. Lord SomerviUe, 5 Vip*., Jr,, 786 ; 
Sill V. Worntoick, 1 H^ Bla., 690 ; Desesbats v., Berquier, I J5t«»., 336 ; 
Dawes V. Head, 3 Pick^ 128. And it would seem to foil, w, that it 
this coiirt can legally ascertain the fact that Adams* domicil is in this 
State, they wiil distiibute the property that is subject to their disposal 
according to the law of his domicil. So far as it regards the property 
in this State in the hand«t of the plaintiff, therefore, there can be no 
doubt. But the question is as to the personal property left in the State 
of New York, and distributed under the order of their courts. Can 
this court enquire wheth ^r it has been properly done, or done in the 
same manner as we should do it 1 And to determine that question, 
we are to look not merely at the place of domicil of the deceased ; 
that fact may, in our opinion, be one way ; but if a court competent 
to settle it has decided otherwise, we may be precluded from examin« 
ing the question. 

We are then to enquire, whether that question has been decided, 
by a court having competent jurisdiction ; and if it has, whether we 
can in any way attack that judgment. 

That the Surrogate's L'ourt in New York has authority to grant 
letters of administration, and distribute estates in a manner similar to 
our Courts of Probate, and to the Ecclesiastical Courts in Great Bri- 
tain, has not been denied. The statutes of the State expressly give 
that power. — 2 Rev, Stat, 95, sec 71 ; 2 Rev. Stat., 220, sec. 1. And 
that the deci-ees of this court, while unannulled, and unappealed frorat 
are final, so that an action of debt will lie upon them, has been decided, 
by the Supreme Couit af New York. — DpbofsY, Dubois, 6 Cow., 494. 

The remaining question, then, is, whether Ihe Surrogate's Court in 
Netr York bud jurisdiction in this case. 

It is said, the intestate was domiciled here, and administratii^n was 
taken out here ; and shall the administrator in New York prevail, 
because he was first in the race ? Certainly, that can be no good rea- 
son. This it is said is the principal administration, because the domicil 
of the deceased was here. But the Court in New York has made a 
similar deci^on — that ihe deceased was* domiciliated in thac State. 
It was said, however, he may be domiciliated in both States ; and ii 
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tliis 18 80, it is apparent that other considerations must be regarded^ 
when we are settling the question of Jurisdiction ; and the defendant 
claims, that the place where the goods were situated . at the time of 
the death of the intestate, must regulate the jurisdiction. 

The answer is, that personal property has no situs, but follows the 
person of the owner ; and that this court has holden as to de\)ts gene* 
rally ; that there is no color for the idea that they are impliedly located 
in the State where the debtor resides ; but, on the contrary, they are 
now universally treated as having no situs or locality. — Atwood v. 
Prot, his. Co,t 14 Conn.y 502. The broad language made use of 
above, seems to sanction, in some measure, the position taken below. 
But it no doubt was intended rather as a general rule, than as one 
applicable to every case. And we are satisfied, upon a review of 
the authorities, that the above position cannot extend to the case be- 
fore us. 

It is apparent, that the goods of a person who dies intestate, must 
necessarily be subject to be disposed of, under such regulations as the 
sovereign authority of the country shall judge reasonable and proper. 
Accordingly it has been holden, by some of the nations of jEurope, 
that all the goods of a stranger dying in their country, become the 
property of the king. And in the country from which we* derived our 
laws, -anciently whenever a person died intestate, the king, as the 
parens patrice^ and general trustee of the kingdom, took possession of 
his effects. It was indeed done ostensibly to secure a proper dispo- 
sition of the property ; but it was under the regulation of the sovereign 
power. — 9 Uoke, 38. After a time, this power was granted to the 
ordinary or bishop, who disposed of the goods received under it, as 
was claimed, for pious uses, until the Ecclesiastical Couits were com- 
pelled to appoint administrators ; and finally, a Ifiiw was passed, com- 
pelling and regulating distributions of the property among the relatives 
of the deceased. — Plowd., C, 277. The sovereign power of the coun- 
try, therefore, gives to property so located a sittts^ from which it cannot 
escape. And this power, if used with discretion, is a salutary power, 
and ought not to be complained of. The property of individuals in a 
foreign country, is under the care and guardianship of the laws of that 
country. The owners frequently acquire credit upon the strength of 
such property ; and it would seem to be just that the sovereign power 
which ij^uarded it, should direct that it should be fairly applied, and 
not suffer it to be withdrawn by persons over whom they can have no 
control. 

A respectable judge in another State has remarked, that the goods 
of an individual, in their totality, ought to be considered as the goods 
of the nation, in regard to other States. They in some soyt really 
belong to it, from the rights it has over its own citizens, because they 
make a part of the sum total of its riches, and augment its power.-— 
Yeates, X 1 Binn^t 347. Accordingly, it seems to be the common law 
-%f every ojuntry and of every state, that if one claims the goods of a 
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ckldeoRed person, he must do it under such regulations, an A su1>ject'te 
such disposition, as the laws of that State have imposed. 

It is therefi)re now well understood, that an executor or adminis- 
trator, by virtue of his appointment in one State or country, derives ho 
ttu(hoTity to seize the goods of the deceased, or to bring actions fo? 
his debts', in another country or State, unle«s he obtain new powers, 
and g\ve new sec6rity in the State or country where such goods are, 
or such debtors reside. — Riley v. Riley, 3 Day, 74 ; Story^i Confi. of 
hawt^ 423, n. 2, (2nd ed.,) where numerous authorities are cited. 

In England, it seems that formerly there was no way in which 
debts due to a deceased intestate could be collected at all ; and this 
was remedied by that statute of 31 Edward 3., ch, 1\ ; and the ordi 
itaries were authorized to appoint administrators for this purpose. — 
Plowd, C, 277. Of course, no persons but such as were so appointed, 
could britig suit to collect such debts. And no^, debts due from the 
citizens of one State, if they are to be collected there, can only be 
collected sccording to the laws of that State ; for in all cases of this 
character, the lex fori must govern. — 14 Conn,, 5S9. It seems too, 
that the debts of deceased persons are now subject to the same general 
laTVs as goods of the same persons ; and that to prevent conflicting 
jurisdiction with respect to cJwses in action and titles to propertj, it is 
novv established as law, that judgrnent debts are assets where the 
judgments are recorded ; leases, where the land lies ; specialty debts, 
where the instrument happened to be ; simple contract debts, where 
the debtor resides, at the time of the death of the testator. — Per Lord 
ABinger, as cited by Justice Story, p. 425, note. The question is 
not, says Judge Story, whether such goods are assets, but who is 
ckithed with authority to administer them ; and this must be decided 
by the local j[uri8diction8 where they are situated. — Cimfl.ofLatDs, 426, 
9ec. 513. 

We have, then, before us, a case where the deceased had, for a 
lisng time, made New York his place of business, and placed most o( 
his property there ; and left the evidence of his debts there, and his 
debtors residing there ; in a State where it has been often decided, 
that their courts could tak«^ no notice of letters of administration 

Slanted abroad, out of the State. — MorreU v. Dickey, 1 J. C, R., 153; 
oolittle Vi Lewis, 7 J, C, R., 45. And now, were we to say, that the 
cdurts in New York have no jurisdiction over this subject, we leave 
this property subject to all the mischiefs so feelingly described by 
ancient authors, before the statute of Edward 3 : *• For by this means, 
the debtors would keep in their own hands the money which they 
owed the intestate, and thereby the persons to whom the intestate was 
indebted, could not have remedy for the debts due them from the 
intestate."— P/«??r£?. C, 277. 

But an appeal has been made to State pride and State sovereignty . 
and it is said, if we cannot regulate the disposition of the property o^ 
oikr own citizens, we are a conquered people. It should be remeoc - 
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ber^d, that in thia case, we yield no more to Netif York than we ask 
and expect of her, in a similar case, and what upon well Hstabiiahed 
principles of international law, we have a right to den^and. , 

It is like the common case of a citizen of one State or country being 
compelled, by circumstances, to resort to the courts of another iState 
or country for justice against his debtor or wrong-doer, and finding 
himself worsted. He cannot come back to his own State courts, and 
appeal to their sense of justice and their sovereignty, to see him 
righted. 

But it is said, that the authorities of our sister States will justify 
the claims' made by the plaintiff; and the case of Glenn v. Smith, 2- 
Gill 4r Johnson, 493, is cited. That was an action of trovet' for goods 
of Wm. Haslett, by an administrator. One ground of defence was, 
that he sold the goods under letters of administration obtained in 
Delaware ; and the Court do say, that ihey take no notice of adminis- 
tration granted in another State ; that they are as blank paper, and 
canilot legalize acts otherwise tortious. But when we go a Utile fur* 
ther, we find tte same Judge adding, that for aught that (tppears, he 
did not take possession of and sell the property, under any supposed 
authority derived /rom Delaware letters of administration ; on the 
contrary, the proof as set out upon the record, is, that he took posseb- 
sion of the property, and sold it, as the executor of ^nn HaslcU, which 
he could not do, under letter's of administration upon the estate of 
Wm. HasleU; we are brought to the c/mclusiuu that the case was not 
decided upon the first ground. At all events, a decis^iqn of that point 
was not necessary for the decision of the case. We presume, there- 
fore,, the courts of Marifland would not consider the opinion as obliga- 
tory even there. 

The case of Campbell v. Tou^ey, 7 O'to., 64, was also reeled on by 
the plaintiff. There the phiintiff, having a debt against BaotKs estate, 
sued Tovsey as executor de son tort, and proved he had assets in his 
hands in JVeit- York, brought from Pennsi/lrania. The defendant proved 
he was duly appointed executor of Booth, and found the will in that 
State where the deceased lived. .He also had received debts due to 
Booth in the State of New- York \ and he was .held liable 'for all the 
assets brought into the State of New- York, which had not been ap- 
plied in a due course of administration. The doctrine of this case, 
and similar decisions in Pennsylvania, is attacked by Judge Story, who 
stays, there is very great difficulty in supponing these decisions, to the 
extent of making the f(»reign executor or aciministrator liable here for 
assets received by him abroad, in his representative character, and 
brought'here by him. It will be founri exceedingly drfficult to cite any 
authority at the common law in support of such a doctrine.' — Story's 
ConfL of Laws, 428, sec.5\A. On the other hand, says this learned 
commentator, tl^re are other American authr)ritiqa, whj<^ indicate a 
very difTrent doctrine. The modern Engljish anthQi^ti^e are to the 
same effect. They fully eslabhsh the doctiiiie, that if a foreign ex- 
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ecucor or admioistralor bringa or traaeinits properly here, which he 
has received under the administration abroad, or if he^ia personally 
present, he is not either personally, or in his representative capacity, 
liable to a suit here ; nor is such property liable here to creditors, but 
they must resort for satisfactiiio to the forum of thei original adminis- 
tratlfU. In McNamara v. Dwyer^ 7 Paiges Ch., 239, the Chancellor 
of New- York, while he does not entirely accede to the above reason- 
ing of Judge Story, doubts the authority of Campbell v. Tousey, so far 
as it permits suits at law ; though he holds, an seems to have bet;n 
also bolden by Judge Washington, in Byron v. McGee, 2 Wash. C, C 
R,, '^37, that a suit may be sustained in Chancery. But in that case, 
the leHrned Chancellor al^o held, that in such a suit respect must b& 
bad to the nature and extent of his liability according to the laws of 
the State or country from which he dirived his authority to administer 
the assets of the decedent so far at least as respects that part of such 
assets as were within the jurisdiction of the State or country from 
which he derived such authority. 

If these principles are admitted, it is clear t^at no action of trover 
will lie ; or if it would, that the defendant could not be liable, if he 
fairly discharged his trust agreeably to the law of the State or country 
from which he received it. And this principle, so reasonable in itself, 
and so conformable to the principles of justice, and so necessary for 
the security of individuals, we recognize as our law, and feel bound, 
therefore, to say, that this defendant ought to be protected, when he 
has but pursued the orders and decrees of the court from which his 
authority emanated. 

It \% not necessary to consider other objections, which were made by 
the defendant, as the opinion given disposes of the case. 

New trial granted. 

DOWER. 
I 

A wife who executes, with her husband, a mortgage of his land, 
atid releases her right to dower therein, is entitled to redeem, aAer his 
death, and take her dower, by paving her due proportion of the mort- 
gage debt ; and this proprotion is to* be adjusted according to the 
value of her life estate in one third, compared with the value of the 
residue of the estate, including the reversion in her third part. — Van 
Vronker v. East/nan, 7 Metcaf/'s /?., p. 167. { 1845.) 

(Ames, cited Gibs n v. Crehnre, 3 Plr/\, 475 ; Eaton v. Simnnds, 
14 Pick., 98 ; Co. LUt., 46 a ; F^Ux N B., 150 ; 1 Cruise's Digest, tit. 
6, chap. 3, sec. 40 ; Park on Dower, '^37. 

Robinson, contra, cited Gorev Brazier, 3 Mass., 544 ; Ayerv, Spring, 
9 Mass., 8, and 10 Mass., 80 ; Catlin v. Ware, 9 Mats., 218 ; Wehb ▼. 
Townsend, 1 Pick., 21. 
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WiLDK, J., cited Swamer, Perrme, 5 J. C. H, 49S; Gibson y. Ore- 
kore, 5 Ptck,, 10:^.) 

The widow is entitled to he endowed of the personal estate of her 
deceased husbaud, according to the law of the place of the domicij of 
the husband. — Garland v. Rttwan^ 2 Smedes ^T MarshalFs R., p. 617. 
(1844.) 

(Thompson cited Story's Qmflirt of Laws, 314—320 ; 337, 8,9 ; 355, 
6 ; 395, 6, 7 ; 403 and note ; Harvey v. Richards, 1 Mason, 381 ; 1 
Kinne's Law Compendfum^ 322 ; Leake v. Gi/chrisi, 2 Devereux, 77. 

Guion if Prentiss contra cited Duncan v. Dickt Walker^ 281. 

Clayton J., cited Story's Ofnilivi of Laws, 403 ; Tofler Ex., 387 ; 
2 Lomax on Ex^c, 222; 2 /JC/'itif'* CVwi., 420—432; ^/^iTp v. Afsop, 10 
Kr., 286 ; Hritwhistle v. Vardeil, 6 Barn, Sf Cress., 438 ; 11 Eng. Com. 
Law, R., 275.J * 

If a man, previgusly to marriage, contract 'to sell an estate, and 
marrien before the con\eyat)ce is executed, his wife is not dowable out 
of the estate. — Lloyd v. Lloyd, 2 Connor ^ Lawson's R.^ p, 592. 

(1844.) ' 

Where tf husband insures property in the Mutual Assurance So 
ciety. and dies seized, his widow takes her dower interest, subject to 
the Hen of the Society ; but ahe incurs no personal responsibility until 
dower is assigned her, whereby s)ie becomes a member, and then only 
for such quotas and premium as accrue while she remains owner of 
the dnwer estate, with interest and damages thereon. — Shirley v. il/*- 
tual Assurance Society, 2 Rohmson's Va, R.,p, 105. (1844.) 

Two persons purchase real estate jofntly, and one of the terms of 
their pjirchahe is. that, on receiving a conveyance from vendor, they 
ghall, at the same lime, execute a mortgage of the ptoperty to secure 
payment of the purchase money ; vendor makes the conveyance to the 
purchasers ; but their mortgay^e is not thfn executed, owing to a dif- 
ference between veiMh)r and them, as to the provisions to be inserted 
therein ; tlie mortgage i** executed ten monthsaftervvards, in fulfilment 
of th«j nriijinal conlract of Riile and purchase: Held^ the rights of tho 
morftjHiree are puramou'it. in e(|UTly. ti> the dower rights of the pur- 
chase? s' wives : and upnii ih^ d<'>ith (»f one of them, his widow is dow- 
able (ifhi-i equity r»f re-lernption i»J hi?* m'»iety but of that only. Wheat' 
leys heirs v. CJ/tom, 12 Leigh's R.. p. 264. (1844.) 

■ 

(Tucker, J. cited Gilliam y. Moc e, 4 Leigh, 30) 

In eject metii for dower, it appeared that the husband, a few days 
oefore ids marriage with the plaintiff, conveyed the lands in question 
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to ope of his children. \fy a fbrmer inama(^» as an adranoement, with 
the inlention of preventing the plaintiff from acquiring a right fii 
dower, and that she knew nothing of the conveyance until after the 
marriage had taken place ; Heltl, that the conveyance was neverthe- 
less valid, and that the action could not be maintained. Baker ▼. ChasB, 
6 HiU'i R., p.^i82. (1846.) 

« 

An infant Jeme covert is not estopped by a relinquishment of dower 
made during coverture. 

If K feme covert relinquish dower during her infancy, she will not be 
compelled to refund any portion of the purchase money received by 
her husband, if she afterwards claim dower. 

Where tvvo^persons formed a mercantile co-parlnership for the pur- 
pose of carryinjr on business, but afterwards, by mutual consent, ex- 
tended their business to the buying and selling of lands and toWn lots, 
conveying,. not in the partnership style, but in their individual names, 
as tenants in common, it was hold that the lands and lotsvo conveyed 
by the members of the firm were subject to the dower of the widow 
or<mc of the deceased partners. 

The widow is endowable according to their valne at the time of 
alienation by the husband. Markham v. Merreit, 7 HcncartTs Mist, 
R.,p. 437. (1844.) 

App&al from the Probate Court of the County of Yazoo. 

In December, 1841, Elizabeth Markham filed her petition in the- 
Probate Court of the County of Yazoo, claiming dower in certain 
town lots and lands described in the petition. The petitioner alleged 
that she married with Lewis B. Markham, in 1833, and that he de- 
parted this life in 1840, leavings the petitioner a widow without chil- 
dren ; that Markham was seized during their marriage of the lands 
out of which dower was claimed. The appellees were made parties 
defendants to the proceedings, and plead the relinquishment of dower 
by the claimant, made during coverture, to which she replied that she 
was under twenty -one years of age at the time of the relinquishment» 
which response was sustained by proof. 

The respondents further answered that L. B. Markham was never 
seized of said lots, except jointly with one Vincent Galloway, and as 
his CO partner, and that said land was* jointly held by Galloway and 
Markliam, and by them disposed of as partnership property* and for 
partnership purposes. 

The claimant replied that Markham and Galloway never were 
seized and possessed of said lands as co-partners, but as tenants in 
common, or joint tenants only ; and that said lands, were never disposed 
of by them as co-parttlers, or ab partnership property, but as individual 
holders or tenants in common. 

Yincent Galloway having accepted releases as to his covenants of 
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warranty, hia deposition was read on the trial. He deposed that ho 
and Markham formed a co-partnership about March. 1833, for tbo 
purpose of transacting a metcantile bdsiness, which was afterwaids, 
oy consent, extended to the purchase and sale of town lots, negroes, 
laud, plantations, and to planting, &;c., and was dissolved by mutual 
consent abcmt February, 1837 ; and that the inicrest of the part tiers in 
sai'd firm was equal, that the lands conveyed to said firm, during its 
existence, was conveyed as partnership properly, and on the partner- 
ship account, and constituted a part of the property of the firm. The 
lands in which dower was claimed had been conve)fed by the firm du- 
. ring Its existence. « 

The record stated that the claimant " read in evidence various re- 
cords of deeds showing seizin in L. B. Markham during coverture 
with said Elizabeth, of those lands in the petition claimed, and which 
are not contested in this suit/* The conveyances of Markham and 
Galloway were not set out in the record, but, from the descripticm of 
them, it wa^ inferred that the grantors conveyed as tenants in com* 
mon. 

Dower in lot No, 232, was resisted on the ground that Markham 
held it in trust during his life. The record stated that '*. demandant 
read in evidence record of deed of Markham to H. G. Ruimells, con^ 
veying lot 232, in Yazoo city, for the consideration of one thousand 
dollars." Galloway, in his deposition, stated that this lot never was 
partnership property. It was purchased hy Markham at a trust sale, 
and conveyed by him to Runuells, and deponent understood Markham 
Xosay that he bid it in for the accommodation of Runnells, and neither 
gave nor received any compensation for it. 

Evidence was introduced upon the trial to establish the value of 
the improvements on the lots, made since their conveyance. 

The court below refused dower to the claimant in the property held 
by the appellees, and also in lot 232. 

An appeal was taken by the claimant to reverse that judgment 

Pygh, for ar^pellant. 

The court below erred in refusing the praydtof the complainant— 

1. Because the deed or relinquishment of an infant feme covert of 
tier right of dower in her husband's lands is at least yoidable. 

2. The court erred in refusing dower in the lands of which the bus- 
tmnd was seized and possessed during coverture, jointly with another, 
who were partners a^ merchants, but to whom the lands were granted 
end- by whom sold iiidiyidually. and in their individual names, and ndt 
as |r artners in trade, with individual covenaf^ts of warranty against 
them and their heirs. 

3. The court erred in receiving the testimony of Vincent Galloway, 
the joint owner of the lands which are sought to be sui)jected to dower 
with the complainant^slate husband, because the testimony contradicts 
the deeds of the said Galloway, the witness tu said lands, which the law 
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will not pennit ; and because the witness was interested in the K^sultt 
of this cause, in this : that he had sold said lands with covenants of 
warranty both of title and quiet enjoyment, and the success of the 
complainant would impeach his covenants. 

First. The court below erred because it was in proof that at the 
time the complainant signed the deeds, or conveyed her interest in the 
lands in controveray, she was an ixi^QXilff.me covert. Had she acquired 
these lands after tlie marriage anl independent of her husband, or the 
fee had vested in iier before the marriage, it is clear that any convey- 
ance of them by her during her minority would be at least voidable by 
her,, whenever the disability arising from her coverture should be re- * 
moved. Then, can any jurist contend that one wh(» is incompetent 
to convey her own estate can convey her interest in the estate of ano- 
ther, to be acquired on % future contingency] But this point baa 
been so long settled for the complainant, both in England and Ame- * 
rioa, that it will now admit neither of doubts nor argufnjpnt. I shall 
therefore content myself virith referring the court to a few of the adju- 
dicated cases in point. 3 Com, Digi ^19, />50, \st American^ from the 
5th London edition ; Lambert on Dofoer, 144, 145; Hearle v. Greenhankp 
1 Ves, sen,, 299; Sfiaw v. Boyd^ 5 Serg, <^ Rtnohf 39; Phillips v. Crreen, 
3 Marsh. Ky. H.» jp. 9 ; Jones v. Tod^y 2 J. J. Marsh. R^ 361; Bool v. 
Mix, 17 We7id., 119; McCartee v. TelUf and wife, 2 Paige, 511; and 3 
Paige, 117. 

The principle involved in the (Second error assigned.! think has 
been adjudicated by this court favorable to the complainant, in the 
case of Woldridge v. WiVcins, 3 Howard, 360. But lest I am mistaken 
in the case cited, and for fear it does not meet the case at bar, I feel it 
my duty to present to the court what I think to be the true rule go- 
verning this cause. If by possibility the heir at law of the husband 
could inherit the land, the widow is entitled to dower. 3 Com. Dig. 
title Dower, A. 6.* p. 493. In the case now before the court, the deeds 
are made to L. B. Markham, the late husband of the complainant, 
and Vincent Galloway, and to their heirs, thereby clearly indicating 
that they, at the time df the purchases, did not think they were pur- 
chasing as partners in trade, for in no one of the deeds is the firm name 
used. They therefore purchased as joint tenants, and not as partners 
in trade. There are no articles of partnership proven to have been 
entered into by the partners, either by the records of the county in 
which these lands lie, or by the production of the articles. ^ I presume 
parol evidence of a parol agreement ought not to be received to con- 
trol the tenure by which real estate is held, contrary to the express 
words and legal impoit of words used in title deeds. This would be 
a most dangerous rule of evidence, and would unsettle and plact in 
doubt most of the titles by which men hold their estates. 

In this case I may venture to say there was no articles of co-partner 
ship entered into between the partners. No agreement that these 
lands should be held by them as personalty, and not as realty, or 
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ftt loast none that th'fl court thouTd notice. If I raistftke not, ia 
the case of Qreen v. Green^ decided in Ohio, Ohio /Z., 244, there were 
articled of co-partnership entered into, containinij; an express agre^- 
. ment that the lands purchased by the firni should be held and enjoyed 
as personalty and not as realty, and the land in controversy in that 
case was purchased expressly to the purpose of facilitating the part« 
neis in carrying on the legitimate ausiiiess of the firm, and was abso- 
lutely necessary for the same, and so it is with aTl the other adjudicated 
cases (that I have been able to find) where dower has been refused in 
lands held by partners. The case at bar does not come within the 
rule laid down in the case of Greeny. Green, or any of the cases therein 
cite^. In that case, the deed and the articles of co-pairtnership showed 
they purchased as partners and for the necessary conducting, with suc- 
cess and profit, the business of the firm. Here they purchased as in- 
dividuals and joint tenants, and not with an eye to using the lands 
purchased in carrying on the business of the firm, nor were they ever 
used in that way. The business of the firm did not require them/ 
They were iperchants, and had no use for lands, except probaMy a 
bouse and lot in the place where they did businesSi in which to carry 
on their trade. Their acts thtougiiout show the quo animo with which 
they purchased, engaged, and conveyed. They buy, to them and their 
heirs, and they s^ll, as joint ten ailts, with individual covenants of title, 
and call ypon the wife to relinquish her dower, if they held and ea- 
joyed these lands as partners, and viewed them as personalty only, for 
the necessary conducting their legitimate business, no right of dower 
could ever vest, and there could be no necessity of calling upon the 
wife to relinquish. Relinquish what 1 that which she never had. Well 
did they know the purchasing of these lands was foreign to the buair 
ness of the pannership, and that upon the seizin of the husband the 
Tight of dower accrued, and would upon the contingency of the prior 
death of the husband, vest in the wife surviving. And '^ence it is, in 
every case, w^ find them attempting to bar this right by callixig upon 
the wife and making her a party to the deeds. Can it be doubted that 
if Markham had died seized and possessed ^ these lands, under the 
deeds conveying them to L. B. Markham and Vincent Galloway, and 
their heirs, that the undivided half or moiety would have descended 
and vested in his heirs at law, and not have passed to his surviving 
partner, or to his personal representatives ? Or could the surviving 
partner Galloway, by his separate deed, have conveyed any more than 
his undivided half or moiety t Most clearly not, and especially in the 
face of the statute of this State, which destroys the right of survivor- 
ship, empowers joint tenants to pass their inteiest by devise, and sub- 
jects it to payment of debts, to curtesy, and to dower. Rev. Code, 236 ; 
How. 4- Uutdi., 367. 

The law merchant is confined to trade and commerce, to dealing in 
articles of mutation, and does not extend to buying and selling 6t 
lands. If men, entering tnto co-partnership as merchants, whose le 



98 DqwBB* 

* 

gitimuto business is to trade in goods and chattels, wares and merc!*an* 
dizeonly, will travel out of the line of their business, and buy and sell 
real estate, they must do it subject to the rules of law establislied for 
the government of this kind of property. 

All legal writers agree that land purchased by partners on the death 
of one of the partners, descends to the heir, unless by express cpntract 
they hold the lands as personalty, and not as realty. CoUyeron ParL^ 
69t and cases there referred to ; Bdl v. Pkyn, 7 Fb., 453, 425; 9 Ves.^ 
500', 11 Ff:^., 665; 4MuA., 316; Smith etaL AssigTiees ftf Mc Jiiruey y» 
Jackson, 2 Edw. CA. R. N. Y., 28. 

The^Iast case cited has in it nearly every feature of the one at bar, 
was elaborately argued, and the learned judge who decided it, appears 
to have given the subject much care and attention. 

It will be observed that the defendants derived their title to every 
part and parcel of land in controversy in this cause, from and through 
the late husband of thf) complainant, L. B. Mark ham. And hence they 
• are estopped to deny his title, seizin or possession. 

Secifnd, The reception of the deposition of Vincent Galloway was 
clearly erroneous, upon the grounds stated in that error assigned. 
This deposition states that L. B. Markham and the witness were 
seized and possessed of the lands in controversy as partners in trade ; 
the deeds by which they claimed, 'show that they were seized and 
possessed jointly, a# individuals, each of an undivided moiety — which 
testimony is plainly in contradiction of the deeds, and for that reasoa 
ought to have been rejected by the judge who tried the ca^se below. 

The record in this cause shows that Galloway, the witness, was one 
of the grantors under whom the defendants claim, and who are resist- 
ing the claim of the complainant to dower, and who offer his testimony 
as leg^I evidence to explain, and even to contradict, his own deed. * I 
had thought, before the trial of this cause below, that it was too well 
settled to admit of a doubt, that a grantor in a deed was an incompe- 
tent witness, even to explain it, much less to contradict it 1 Phillipt 
on Evidence^ 47, note a ; 6 John., 526. 

'* All who claim un^^r a sealed instrument are estopped thereby.** 
JDunn v. Cornell, 3 John. C R., 174. 

Here the defendants claim under the deeds of Galloway and Mark- 
bam, and yet they intioduced Galloway as a witness to contradict the 
titles through which they claim, and even to change the tenure by 
which the witness held, for such is the effect of his testimony. 

'* Recitals in a deed of land are evidence against those making 
them, or any person claiming under them, they estop parties and pri- 
vies — privies in blood, in estate, and in law." 9 Wend., 209. 

** There is no rule of evidence more universally acknowledged than 

that by which it is laid down that parol evidence shall not be given to 

"control or contradict, to enlarge or abridge, any instiument in writing, 

or to destroy the legal operation or construction of a deed. — as by 
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hmn WQ8 Toeant heirtf jf tha body." 1 Camet\ 385, note a, sad cases 
there referred to. 

The admission of this testimony, for the purpose for which it was 
introduced, was in violation of every principle regulating the Jaw of 
evidence, and should have been rejected by the court who tried the 
cause. Yet upon this testimony, and this alone, the complainant was 
barred of a recovery. For proof of this position, reference is made to 
2 Sfarkie on Eo.j 544, 545, 54C, 548 and 551; 1 Sug, on Vend,, side page 
152; 4 Cruise's Dig, 304. 305, chap. 19, sec. 45; 2 Atk,, 384; 13 PtL, 
104; 1 John. Ch. R., 429; 16 John. Ch. R., 306: 1*2 John., 427 ; 2 
Slarkie on Ev., 555, note 1. 

12. 8* Hulit for appellees. 

Mr. Chief Justice Sharkey delivered the opinion of the court. • 

The appellat!t filed her petition in the Probate Court of Yazoc 
County, praying that dower might be allotted her in certain lands and 
town lots, of which her husband, L.B. Markham, had been seized during 
coverture, particularly by sjiecifying each tract of land an^ town lot.^ 
Her claim was resisted by the appellees, Merrclt and four other<}, all 
holding separate lots in the town of Manchester, and the court having 
decreed in favor of the appellees, this appeal was taken. 

The appellees, all exc^t one, inajsted in their separate answers, 
that Markham was not in iiis life time seized c^ the lots claimed by 
them, except as a partner with Vincent Galloway, and also on relin- 
quishments made by demandant. To avoid the relinquishments, the 
demandant replied infancy, which being fully sustained by the proof, 
hnd no subsequent act of ratification shown, cannot be seriously ques* 
tioned. It is insisted, however, that before she can be entitled to 
dower, she must restore a proper proportion of the purchase money ; 
and secondly, that she is not entitled to dower, because the lands and 
town lots were purchased and sold as partnership property • 

Wherever the contracts of infants are voidable merely, they are in 
some instances required to restore the consideration received, before 
they are allowed to avoid them. Thus, in executed contracts for chat- 
tels, the purchase ntoney must be restored, and perhaps the same rule • 
might be justly applied as to real estate. When goods have been 
sold to an infant on a credit, >f he wish to rescind he must restore them. 
But in this instance, we have no evidence that Mrs. Markbam received 
any thing, and her right to avoid cannot therefore be placed on the 
condition that she pay back. We have seen no authority which would 
justify us in holding her bound to pay back a part of the purchase 
money received by her4iasband« The case therefore must turn exda* 
sively on the other question, to wit: in the wife entitled to. dower in 
lands which Markham held in his life time in« partnership with Vin- 
cent Galloway, and which were sold during coverture ? We hold the 
affirinative of this proposition, and think that under the circumstances ol 
^theease, there can be no doubt about the correctuesB of our conclusion. 
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It is true, that there may be cases in which a wife will not be entitled 
to dower in land held in partnership ; but the reason is obyious, and 
cannot apply in a case like the present. When land is held by a 
firm, 'and is essential to the purposes and objects of the partnership, 
then it is regarded as a part of the joint stock, and will be regarded 
in equity as a chattel. Or if it be apparent from the contract of partner- 
ship, that it was designed to constitute a part of the joint stock, and 
to be sold as such for the payment of debts, and the surplus divided, 
then it will be so regarded in equity, being there treated as that spe- 
cies of property into which it was designed to be converted. This 
distinction, I apprehend, furnishes the ground on which dower is to 
be allowed or disallowed in chancery. But to what extent, or to what 
portion of the real estate held by a partnership, a Court of Chancery 
will apply this rule, and consider it els joint stock convertible into per- 
sonalty, is a questicm which seems to have been much mooted, and 
which is even now in rather an unsettled state. The earlier decisions 
in England went«.no further than to apply the rule to such real estate 
as was absolutely necessary for the purposes of the partnership, or to 
such as was by the agreement of the parties to be held as joint stock, 
and sold and applied as such at the dissolution of the firm. The later 
decisions there seem to incline towards thd propriety of considering 
all lands held by a partnership as standing on the same fodting. 

One reason which induced the courts to favor a change of the rule 
was, that it was unjust to prefer the rights of the heir at law, when 
the whole family may have been induced to look to it and consider it 
as a common fund for the benefit of all, when the firm should be dis- 
solved* This reason could have no weight here, the light of primo- 
genicure being abolished. Still, some of the courts of this country 
seem inclined to follow the modern English rule to its full extent. 
We are not inclined to discuss this vexed question, as the case before 
us does not require tha( we should decide between the conflicting 
authorities. I apprehend that no case can be found which would fur- 
niah an authority for the interpositi6n of a Court of Chancery, unless 
the case should present one of the following features. 1. That the 
land held by the partnership was necessary to pay the debts of the 
firm. 2. That by the contract of partnership it was agreed to be treated 
as joint stock, and sold at the dissolution. 3. That the parties them- 
selves had considered it as personalty and part of the joint stock. Or, 
4. That a sale was necessary to make proper distribution. In a case 
which presented any of these questions, a court of equity naight pos- 
sibly treat the land as personalty; but this i^ a question exclusively of 
equity juns<licti(m, and we are in this case not deciding it in that 
capacity, nor do we {hink the facts would justify the application of 
the power, even if we had it. 

The articles of partnership are not before us, but Galloway, one of 
the partners, after being released from his covenants, was examined 
as a witness. He says that the partnership was formed in 18S3, for 
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carrying oii a mercantile business, wTiich was afterwards extended by 
mutual consent to the purchase aiid sale of town lots, tracts of ]ana» 
plantations; and to planting ; and the record shows that a very exten- 
aiTe business of this sort was done. These purchases were not made ^ 
for the purposes of the firm, according to its original design. They 
were not necessary to enable the parties to carry on a mercantile 
establishment, nor have we any evidence that the lands so purchased 
were by the contract to be considered as personalty. They did not 
themselves treat the land as personalty or Joint stock * they conveyed 
not by their partnership name, but as individual tenants in common, 
and in every instance a relinquishment of dower was taken, showing 
that tfatBy considered that they were making an ordinary conveyance 
of land. The purchase of land vnth the joint fund constituted them 
tenants in common, and might be regarded as a division of the fund 
to that extent. The lands in which dower is claimed were sold during 
coverture, and this necessarily cuts off the inquiry as to whether they 
are to be copsidered as a part of the joint stock. No one who has an 
interest in that stock is contesting the claim. The land is now beyond 
even the reach of the convertible power of a court of equity ; and even 
if it would, under different cirdumstances, treat it as personalty for 
the purpose of closing the firm, paying the debts, aua dividing the 
surplus, it cannot now be so treated. 

It is now the case of a tenant in common, who has conveyed with- 
out valid relinquishment of dower. The statute is express that the 
widow shall be endowed by lands of which her husband died seized, 
or which he had before conveyed, in which dower had not been re* 
linquished. In support of this view of the subject, I refer to Green 
V. Green, 1 Hammond, 635; Bell v. Pht/n, 7 Fe#fy, 458; Rifley v. 
W€ttertDorthf 7 Veg^y^ 425 » CcUyer on Partnership, 70 — 77 ; Roper on 
Husband and Wife, 345 ; Parke on Dotoer, 106, 7 • 6 Yerger, 20 ; 
Sumner v. Hampson, 8 Ohh R., 328; 11 Mass. R., 470. 

It seems that dower in lot 232 was refused by the court because it 
was held in trust, this lot having been conveyed by Markham only. 
The deeds are not set out at lengtli, but it is agreed that they are pro- 
perly described. The record states that " demandant read in evidence 
record of deed of L, B. Markham, to H. G. Runnells, conveying lot 
232 in Yazoo City, for the consideration of one thr^usand dollars." 
From this description we learn nothing of a trust, and we cannot, 
therefore, decide the question in that way. 

The rule in regard to allotting dower, when improvements have been 
made by the alienee, will be found in the case of Wooldridge v. WiU 
kins, 3 Hotoord, 360. 

The judgment must be reversed and the cause remanded. 

DRAFT. 
One who pays a draft which has been fraudulently raised to a larger 
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amount, must bear the loss of tbe difference between the amount so 
paid and that fur which the draft was given. — Dunbar v, Artnort i 
Robi7uon*s La. R.f p, 1. (1845.) , 

^ Appeal from the District Court of tlys fint District, Buehatuoi^ J. 

Presfon, for the plaintiff. 

X«. Peirce^ for the appellant. 

♦ 

Martin, J. — The defendant resisted the plaintiff's claim, for t\m 

Sroceeds of cotton sold for the latter, on an allegatioa that he haii paid 
is draft for the amouut of it. There was jud$;ment against him, and 
he has appealed. It appears that the plaintiff drew on the defendant 
for sixty dollars, but the draft was altered so as to he for six hundred 
and sixty, the words six hundred and being placed before tlie word 
sixty, and the figure 6 before the figures 60 ; and that the defendant, 
unconscious of the forgery, paid six hundred and sixty dollars. It ia 
insisted, that the plaintiff probably drew the bill so negligently, as to 
cause the fraud to be imagined, and successfully used against the de* 
fendants ; and it is further urged, that the bill was really drawn for six 
hundred and sixty dollars. The case presents a simple question of 
fact, to wit: the forgery of the bill paid by the defendant. The first 
Judge has determined against him, and we see no ground t>n which 
WB may relieve him. 

Judgment €rfinrud, 

DRUNKENNESS. 

In an indictment for murder in the first degree, the chief ingredient 
in the offence consisting in a deliberately formed design to take life, 
evidence of drunkenness to an extent which absolutely incapacitates 
the defendant from forming such a deliberate and premeditated design, 
is admissible for the jury, to show that the offence has not been com 
mitted. — Sioan v. The State, 4 Humphrey^ R., p. 136. (1844.) 

To an action by endorsee against endorser, of a bill of exchange, 
the defendant pleaded, that, when he endorsed the bill, he was so in* 
toxicated, and thereby so entirely deprived of sense, understanding, 
and the use of his reason, as to be unable to comprehend the meaning; 
nature, or effect of the endorsement, or to contract thereby ; of which 
the plaintiff at the time of the endorsement, had notice : Held, to be 
a giiod answer to the action, and not to amount to an argumentattre 
traverse of the endorsement. — Gore v. Gibson, 13 Meeson Sf WeUby*9 
R., p. 623. (1845.) 

• 

(Horn, contra, cited Co. Litt, 274 b ; *Beoerley's Case, 2 Cokeys R^ 
123 ; Johnson V. Mcddlicott, 3 P. Wms., 136, note A ; Cooke v. Clay- 
vxfTtht 18 Ves., 12 ; Neidand on Contracts, 366. 



PoLtoOK, C. B., cited 2 Kenti Com,, 451, and Vjool^ B. 3%te t. Bom^ 
% 'Sira,, 1104 ; Coie y. RobbitUy Bull. N. P.. 172.) 

DUPLICITY. 

Special demurrer for duplicity, alleging that tbe replication put in 
issue two particulais, viz : the agreement and its performance by re- 
delivery of the brandy : Held, that tbe replication waH bad for dupli- 
city.— J^cH'b^ v. Bevan, 2 Dinelimg ff Lotondei Practice^ R., p. 345. 
(1845.) 

EJECTMENT. 

# 

Tenants in common of real estate, have not a joint property, though 
otherwise as to their posseuion, — (Jole v. Irvine, G HiWs R.i p, 634. 
(1S45.) 

(BEARC<tfL£r, J., cited Co, LiU, 195 — 198; Roscoeon Real Actiorn, 7 
—8 ; Steams on Real Actions, 172, {2d ed.) ; Jackson v. Bradly 2 Caingf 
175 ; Malcom v, R ogers^5 Cowen, 188.) 

ELECTION— JUDGE OP. 

■ A Judge or Inspector of an Election, who, merely in consequence 
of an error of judgment, refuses to receive a legal vote, is not liable to 
a suit for such refusal : Aliter, if he wroniQrfuUy and maliciously refo- 
Bed such vote. — Carters, Harrison, 5 Blackford% R,, p, 138. (1844.) 

(Blackford, J., cited, Ashby v. White, I BrMcn^x Pari. Cos., ^sted.^ 
p. 49 ; Harmon v. Tappendon, 1 Basf, 663, and note ; Bull, N P., 64 ; 
Jenkins v. Waidan, 11 J- Rn 114; Wheeler v> Patterson, 1 NewHamp* 
ihire,Q8.) 

^ ENDORSEMENT. 

Endorsements upon negotiable paper, made for the accommodation 
of the drawer, import not a joint, but a several, and successive lia- 
bility : each endorser being responsible to all who succeed him.-^* 
United States Bank v. Btime, 1 Grattan's R., p. 234. (1845.) 

EQUITY. 

It is against Equity to permit a party to take advantage of a course 
of conduct, pursued by another in consequence of the declared inteu* 
tions of the claimant* made with full knowledge of his rights. — Dar» 
nail V. Hill, 12 Gill ^Johnson's R., p. 388. (1845.) 

This feourt will not'telieve agains a judgment at law on the ground 
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of its being contrary to equity, unless the defencJant was ignorant o. 
the fact in question, p^ding the suit, or ti)e defence could not be n** 
ceived as a defence at law, or unless without any neglect or default on 
the part of ihe defendant, he was prevented by fraud or accident, or 
the act of the opposite party, from availing himself of his defence. 
This has been frequently so decided by this court. 

But where the defendants were prevented from making their defence 
at law by the acts of the plaintiff, until the only witness, by which the 
defence could be proved, was dead, and a resort trT this court, in co>- 
sequonce thereof, became indispensable, it was held that the complaii*. 
ants were entitled to relief in this court, and that it was not necessary 
for them to take an appeal, and then apply to this court for a dis- 
covery, in order to entitle them to that relief. 

Where it^ppeared by the bill that the complainants became security 
for a third person, to the defendant, dn two promissory notes, and that 
the def**ndant extended the time of payment three several times, for 
ninety days each, without the knowledj^e orasseut of the sureties, and 
the maker of the notes at the time of the extension was able to pay, 
but at the time to which payment had been extended, he became in- 
solvent, and the defenditnt had commenced two several suits before a 
justice of the peace, to recover the amount of the notes against the 
sureties, and they appeared and defended, and after the testimony Was 
taken, the defendant, who was plaintiff in the justice's court, discon- 
tinued his suits, and after the decease of the only witness on the part 
of the defence, now suits were commenced, upon vi hich judgment 
were recovered, the suits being undefended'; upon ilemurrer. It was 
HKLD, that the case made by the bill was such as entitled the complain- 
ants to relief in equity ,'and that it was competent for thib court to 
afford that relief in any stage of the proceedings, as well after as before 
judgments at law. — Mack Sf Davis v. Doti/t 1 HarringUnCs Ch. £., p- 
366. (1845.) 

Demurrer to a bill for discovery and relief, against judgments at 
law. The opinion of the couit contains a su£Scient statement of the 
case. 

A. D, Frazgr, in support of • the demurrer. 

Bill seeks to enjoin two judgments recovered before.a justice of the 
peace hy default. 

The fact alleged might constitute a good defence at law if pleaded. 
No reason is assigned for not making a defence at law, nor does it ap- 
pear why ^discovery was not sought while the action was pending at 
law, and before judgment rendered. 

It is conceded t at the court* would coerce a discovery in aid of in»* 
ferior courts, and that the amount in controversy alone constitutes the 
teat of jurisciiction. At all events, it was the. duty of the compiain- 



BQVITT. 105 

ants to have appealed to ' the Gircait Oouft, and then come to this 
ccmn for a discovery. — 1 Eq. Ahr^ 131; Jfcrr. Eq, Jur,^ 26 S — 9 ; i 
Jiadd. Ch^y 195 ; 1 ChU. Dig,, 591, ^e. ; 1 Paige, 287, 

This court will not elfford relief against a judgment at law, on the 
ground of ignorance of facts, mismanagement of Attorney, not even 
when perjary has been committed. " There must be a clear case, of 
accident, surprise, or fraud before equity tvill interfere. "-2 Fe/«., 696 ; 
6 J. a R.. 87 ; 10 Pit. R., 605 ; Fonh,, 26, 27 ; 656- -7 ; 2 Paige, 
321 5 1 J. Ca*., 492, 502 ; 3 J*. C. /?., 362 ; \ J. C. R., 51, 395, 465, 
320 ; 4 /. C, R., 566, 610; 7 X C, R., 135, 337 ; 1 Johns. Dig., 1006. 

The parties should have put themselves in a situation to try the case 
by filing a plea.— 6, J. C, R , 480 — 1. 

As to matter beneath the jurisdiction of the court.--4 J. C. A., 186. 

Goodwin & Hand» contra. 

If an obligee does an act to the injury of the surety, or varies the 
terms of his obligations, or enlarges the time of performance without 
his consent, thesure^ will be discharged.- -i Law Lib., 68, 70, 73, 75, 
76, 77 ; 2 Bro. C. a. 579; 6 Dow., 640 ; 2 Fe*., 540 ; 10 J. R., 587 , 

3 Kent, 111; 12 Wheat., 554 ; Chit, on Bills (Sth ed.,) 442, and cases 
cited; 2 Swanst., 539 ; 2 Hov., on Fraud, 71, and cases cited ; 4 Bam. 
if Cress., 506. 

The rules as to the relief of a surety are the same in a Court of 
Equity as in a Court of Law, .when the facts are the same. — 2 J. & 
R., 664 ; 17 J. R., 384. 

When the sureties en the face .of the instrument appear as sureties^ 
the defence may be set up at law; when they do not so appear, it ia 
doubtful as to whether the defence be available at law ; in such casOf 
the jurisdiction of a Court of Equity is undoubted, and in the other 
case, this court would seem to have a concurrent jurisdiction, especially 
when a discovery is necessary. In this case thecharacter of the ci»ra«, 
plainauts as securities, does not appear on the notes.— ! Law Lib., 6Si 

4 Bam. if Cress., 506 ; 2 Swanst., 539. 

In equity persons appearing to be principals, are permitted to prove 
themselves sureties. — 1 Law Library y 69. 

The Chancellor. — The bill alleges that the complainants became 
sureties for one McKinney. to Doty, upon two promissory notes, for 
fifty dollars each. Doty at three several times extended the payment 
for ninety days each, without the knowledge or assent of the com- 
plainanis. That at the time said extension was granted, ^f cKinuey 
was able to pay, but after the time K'^ vi^hich payment had been ex- 
tended by Doty had elapsed, was insolveut That at two several 
tiroes Doty commenced suits apon said notes before Robert Abbott, 
naagistrate. That the complainants appeared and set up their defence. 
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to wit : that they were suraties, and the extonston of the time of pay* 
ment by Doty. That ^e only witness to support their defence, (th» 
agreenient to ext(*.nd the t\we cf payment) was one Sidney S. Haw* 
kins» (since deceased) who acted as the agent of McKinney, in that 
behalf, and was on one occasion sworn, and gave his testimr^ny ; and 
after the witness was examined, Doty discontinued his suit : That th» 
parties appeared on both ocoasions and were re-^^ly to make their de* 
fence, &c., and the suits were discontinued. That after the decease 
of said Hawkins, the only witness, new suits were commenced, on 
which judgments were recovered, tlie said suits being undefended. 
To this bill there is a general demurrer. The ground of the defence- 
is that this court will not relieve against a judgment at law on the« 
ground of its being contrary to equity, unless the. defendant in the^ 
judgment, was ignorant of the fact in question, pending the suit, or it 
could not be received as a defence at law, or unless without any neg* 
lector default on his part, he was prevented by fraud, or accident, or 
the act of the opposite party, from availing himself of the defence.. 
This is undoubtedly the true rule, it has frequently been so held by thia. 
eourt. — See Barrows v Doty, ante page 1 ; Wright v. King, ante page 
12, and note on pages 17, 18. 

It is insisted, however, that this case does not come within it. Thar 
the defendants below have been prevented from making their defence 
by repeated discontinuances. When the parries appeared to make 
tboir defence, until the death of the only witness. That from the 
constitution of Justices* Courts, a continuance cannot be had for a suf- 
ficient time to obtain a discovery. That Courts of Chancery interfere 
with reluctance with inferior jurisdictions, and that this being a case 
of original Chancery jurisdiction, this court should now entertain this 
bill and grant relief. In support of these grounds, the cases of Rath- 
bone V. Warreti, 10 J. R,, 396 ; Boj/ce's Executors v. Grundy^ 3 Pet. R.^ 
21 4 ; 2 Swanst,, 530, are cited. It is clear from the case made by the 
bin, that the complainants were discharged from their liability. It is. 
also undoubtedly true, that Courts of Chancery have always sustained 
their jurisdiction in this class of cases. A C»uit of Chancery was. 
formerly the only tribunal which could afford adequate relief. But 
recently, Courts of Law have also given effect to defences of this kind. 
The Court of Chancery having onginally exclusive jurisdiction, still 
retains it. But if the party has a good defence at law, and it is in his 
power to make it there, without a resort to this court, and he permits; 
a jndgnrent to pass against him, a Court of Chancery would not re- 
lieve him. It is apparent from the case as made, that the defendants 
by the act of Doty, after having two suits commenced, at two several 
times were deprived of making their defence, by the discontinuances,, 
until the death of their only witness. That a resort to this court was< 
indispeni^able, and that this necessity has resulted from the act of Doty». 
the plaintiff below. The only doubt in the case is, were the parties 
botmd to apply to this court before judgment rendered in the court] 
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beloWi It has been urged that the defendants below could have taken* 
appeals to the Circuit Court, and could then have appealed to this 
court for a discovery, and would have been entitled to their remedy. 
I have entertained much doubt whether this case comes within the ex- 
ceptions to the genera] rule, as stated in the case in 10 J. R,, 590, and 
3 Pet. R„ 214. Was it necessary 1 Was it incumbent upon the par 
ties to adopt this more expensive and circuitous proceeding to make 
their defence, after having on two several occasions, appeared in both 
suits, made their defence, and produced their witness ? I am in- 
clined to think not. The necessity for a resort here at all, has been 
caused by this -extraordinary and unjust proceeding on the part of 
Qoty, the defendant In the case in 3 Ptt, R., 214, where the court 
did relieve against a judgment, the Judge, in delivering the opinion 
of the court, says : It is not enough that there is a remedy at law, it 
must be plain and adequate, in other words as practical and as efficient 
to the ends of justice and its prompt administration, as the remedy in 
equity. He says, also : "Although the defence might have been made 
at ]f,w, the complainant would still have been leil to renew the contest 
upon a series of suits ; and that probably after the death of witnesses." 
The case in 10 J. R., was a case against bail ; where the time had 
been extended. There had been a judgment in the Supreme Court 
Against the bail, but relief still was granted. Here the complainants 
were prevented from making their defence by the act of the defend- 
djiU This was a case in which it would have been competent for this 
court to afford relief in any stage of the proceedings, and th* resoit 
here having been rendered indispensable by th^ act of Doty, it will be 
unjust and inequitable to permit him to take advantage of his own 
wrong. 

Demurrer overruled. 

EQUITY— MARRIAGE ARTICLES. 

A representation made by one party for the purpose of influencing 
the conduct of another, and acted on by him, will m general be sufi^ 
cient to entitle him to the assistance of a Court of Equity, for the pur* 
pose of realizing such representation. .And so in proposals of mar- 
riage, if the parent, or his agent, deliberately holds out inducements 
to the suitor to celebrate the marriage, and he consents, and celebrates 
it, believing it was intended that he should have the benefits so held 
out to him, a Court of Equity will give effect to the proposals. — Ham' 
vursley v. Barim De Biel^ 12 Clark if FinneUy*9 ^Appeal CtueSf p, 4i5. 
(1846.) 

EQUITY PRACTICE. 

* 

It is in many instances perfectly consistent to pursue two different 
remedies^ when either may avail j taking care only to obtain the fruits 
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of one. — Lee v. Administrators of Boteler Sf Belt, 12 CHll A- Joknsoi^^s 
«.,p. 823. ,(1846.) 

ERROR. 

A third party, whose interest is not prejudiced even if there he error * 
in the record, is not entitled to be a plaintiff in error in a court of jaw. 
— Dougherty ▼. Campion le Oldham, 3 Smedes Se Marshall's R.,p. 100, 
(1844.) 

ESCHEAT. 




capabl 

the 

(1844.) 

(HoRNBLowKB, O. J., Cited 2>ai. ▼. Red/em, 12 East, 96; Johnson y. 
Hurt, 8 Johns. Cases, 325 ; 3 Cruise's Dig,, iO\ , tit. 30 ; 6 J". C. R^ 365; 
3 Jokns. Casesy 109^; Jacksim v. Adams, 7 Wend., 369.) ^ 

ESCROW. 

A deed may be delivered to a stranger to take effect on a condition 
to be subsequently perforrned ; but if it be delivered to the obligee 
oft' such contingency, the condition is a nullity and the delivery abso* 
yxM.^Foley V. CowgiU, 5 Blackford's R., p. 18. (1844.) 

(Djswbt, J., cited HoK 246 ; 9 Coke, 136 ; Co. Lit., 36 a ; 2 Thorn 
Co., 190, and n. 15 ; Cro. Eliz., 520 ; Cro. Eliz,, 884; 2 Stark. Bv., 
271 ;. Shep. Touch., 59 ; 8 Mass., 280.) 

EVIDENCE. 

Notes of *evidence, taken by the judge in the course of a trial, aro 
no part of the record, and they cannot be received, in a subsequent 
trial of the cause, as evidence of what an absent witness then testified, 
nnloss their accuracy be established by other ipTOoT.-^Livingsion v. 
Cox, 8 Watts ^ Sergeant's /2., p. 61. (1846.) 

{WtUiams cited Miles v. QHara, 4 Bum., 108; FosUr v. Shaw^ 
7 Serg. 4r Raiuikf 156. . 

Dttnlop, contra, cited Lightner y. Wike, 4 Serg. 6f Rawle, 203; 
Chess T. CAess; 17 Serg. ^ Rawle. 409 ; SchaU v. MiOer, 5 WhdrtoM, 
156.) 

Where a witness of his. own free will and accord, draws up. a memo- 
randum, or has it drawn up under his immediate direction, at the time 
of the fact, or recently afterwards, for the purpose of preserving the 
memory of it, he may adopt its centents as his testimony ; althougli» 



ftt the timo of testifying he recollects nMhing further than that he 
had accurately reduced or procured to, be reduced the whole transae- 
tion to writing. But if the paper was drawn up weeks after the fact 
occurred, or if it was drawn up, or procured to be drawn up, by the 
party in whose &ypr the witness is called to testify, he cannot be 
allowed to testify to its contents], if he • does not recollect them ittde« 
pendently of tfa^ paper.^ — (yNeale v. Walian, 1 RicAardi^'s R., p. 234. 
(1845.) 

All the members of a company are chargeable with knowledge of 
the entries made on their books by their agent in the course of his 
business, and witH the true meaning uf the entries as understood by 
the Agent.'^Aaen v. Coil, 6 HiWs R., p. 31$. (1845.) 

Where illegal testimony, is permitted to go to the jury without 
objection either on its introduction or in the argument of the case, 
its illegality is waived, and a new trial will not be granted in conse- 
quence of its admission. — Stone v. Tfie State, 4 Humphreys* JR., p. 87. 
(1844.) • 

A professional or ofHcial witness, giving evidence as to foreign lawt 
may refer to foreign law books to refresh his memory, or to correct 
or to confirm his opinion; but the law itself must be taken from his 
evidence. — 2%c Sujsex Peerage, 11. Clark ^ FinneUy^ R,, p, 85. 
(1&45.) 

A witness is competent to prove the evidence given by a witness, 
since deceased, on a former trial of a cause, if he testifies that he has 
a distinct recollection, independent of his notes, of the deceased having 
been sworn as a witness, of what he was produced to prove, and of 
the substance of what he then stated, although- for the' language used 
by him he must rely upon his notes taken at the time, and which he 
believes to be correct. — Sloan v. Somers, 1 Spejtcer'i R,, p^66. (1844.) 

" The declarations of a testator, ailer making his will, of his purpose 
and intentions therein, are not admissible in evidence, to control or 
xplain it.— Weston v. Foster, 7 Metcalf's R., p. 297. (1845.) 

A receipt for money is not conclusive evidence against the person 
giving it. He may show that the money has iK)t been received, or 
Uiat he was induced to give it by misrepresentations — Humphriei v. 
UcGraw, 5 Arkansas R., p. 61. ' (1845.) 

(Paschal, J., cited Stratum v. RatieU, 2 T. R,,366 ; Skaife v. Jack* 
mm, 3 Bam. if Cress., 421 ; 1 Phil. Eo., 108.) 

A communication roluntarily made to counsel, after he hai refused 
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to be 'employed 'by the party making it, doea not ccine within the 
role of confidential communications, and i» therefore admissible in 
evidence. — Setzar y. Wilson, 4 AVM f',iiof'fna R.y p. 501. (1844.) 

The declarations of the decedent are not competent to prove thx: 
existence or execution of a will. — Grant ▼. Orant, 1 Sandford*s C/f 
R.,p.2Z5. fl846.) 

(The Assistant Vice Cbancbllo^ cited Dan v. Brotan, 4 Oowtn^ 
483 ; Jaclcion v. BetU^ 6 Cotven, 377.) 

Evidence of former transactions between the same parties can be 
received, for the purpose of explaining the meaning of the terms used 
in their written contract. — Bourfte v. GcUlif, 11 Clark Sf Finnelly's R^ 
p. 45. (1845.) 

The admissions of a partner, previous to the dissolution of the 
nartnership, are evidence against his co-partner: but when made after 
the dissolution, though in relation to a transaction commenced during 
its existence, and not completed when the admissions were made* 
they are inadmissible. — White v. Kearney, 9 Robinson* s La, fi., p, 495. 
(1845.) 

Where the whole qiiestion before a jury is one of fact, they may 
properly be instructed that they are the judges of the weight to be 
given to the testimony of a witness, from his manner of testifying — 
and if there was no evidence impeaching his credibility, yet, if he was 
evasive when questioned by one party, and willing to answer favora- 
bly to the other, the jury may disregard it, or give it such weight as 
they think proper. 

Motion for new trial on the ground of newly discovered evidence, 
cannot be sustained when that. evidence is only cumulative in^its cha-* 
racter. — Brotan v. Stacy, 5 Arkansas R., p, 403. (1845.) 

This was an action of assumpsit, determined in the Phillips Circuit 
Court, in December, 1 842, before the Hon. C. P. Tollison, one of 
the circuit judges. Stacy sued Brown on a lost note for $300, dated 
October 7, 1839, due at one month from date. Plea, non assumpsit, 
and trial. The evidence on the trial, as afterwards incorporated in a 
bill of exceptions, was as follows : The defendant admitted the exe- 
cution and loss of the note; and that it was given for the price of a ne- 
gro man named Billy. One of plaintifi's witnesses, (Brown's clerk,) 
proved the purchase of the negro ; that Brown's transactions as to 
purchasing negroes were not entered en the books of his store ; nor 
did those books show anything in regard to the purchase of, or pay* 
ment for, that particular negro. Another witness proved that in 1839. 
1840 or 1841, Stacy held the note on Brown, unpaid ; but could atale 
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nothing posidTely as to the time. Another witness pr<ived the purchase 
and price of the negro. The defendant introduced one witness, who 
stated that in 1840 or 1841. Stacy told him that he had settled with 
Brown» ^d they had cancelled all business and transactions between 
them, and Brown had paid him in Arkansas money all he owed, him. 
Stacy said nothing ^bout the negro. This was the substance of a?! the 
evidence. * »» 

The court instructed the jury, that they were the judges of the 
weight to be given to the testimony of a witness, from his manner of 
testifying ; and, that if there was no evidence to impeach his credi- 
bility, yet if be evinced evasiveness when questioned by one party, 
and a willingness to answer questions favorable to the other, the jiu^ 
« might disregard his testimony altogether, or give it such weight^V 
they thought proper. No objection was made to these instructions. 
On this evidence, on the 26th Nov., 1842, the jury found for the plain- 
tiff, 9354. On the 1st of Dec , the court allowed a motion to be filed 
for a new trial, ^unc pro tune as of 28th Nov.^ and certain affidavits in 
support of it., as of Nov. 30th, on -which days respectively tlie record 
states they had in fact been filed. 

The g^oundfl of the motion for a new trial were, first, that the ver- 
dict was contrary to law and evidence ; and secondly, the discovery of 
new evidence. The latter ground was supported by the affidavit of 
Brown and of the newly discovered witness, the latter affidavit stating 
the same payment spoken of by one witness sworn on the trial. The 
motion was overruled and the defendant excepted. 

Cummins, for plaintiff. 

Pike <^d Baldwin, contra. The instructions of the court show that 
&e witness of the defendant was a suspicious one, and his manner of 
testifying calculated to weigh with the jury. The whole question ' 
was one of fact ; and no appellate court vrill renew the decision of a 
jury on%uch a question. Graham v. Cammann^ 2 Caines, 168 ; Carver 
V. Jackson, 4 Peters, 30 ; Parsons Vf Armor Sf^ Oakley, 3 Peters, 413 ; 
People V. Superior Court o/N. ¥., 20 Wend., 664 ; United States v. 
Duval, 6 Wheat., 542 ; TrowMdge ^r Jennings v. Sanger, 4 Ark., 179. 

By the court, Lacy, J. The motion for a new trial was properly 
refused by the circuit court. There was no error in the instructions 
given to the jury. The whole question before them was one of fact, 
and this court will not review their decision upon such a case as is 
now before us. There is no such preponderance of evidence in this 
cause as will authorize our interferepce. The newly discovered evi- 
dence was cumulative, tending to prove payment, previously put in 
and attempted to be established, upon the trial by other proof. Con- 
sequently the evidence adduced in support of a new trial was inad 
missible. 

Judgment affirmed. 
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EVroENCE— PAROL. 



Parol evidence is admissible to prove that a bill of sale of goods, ab» 
solate on its face, Was intended by the parties to be only a mortgago* 
Saytoorih v. WorMngtm, 5 Blackford's R, p. 36l. (1844.) 

Eekor to the Wayne Circuit Court. 

DiwBT,J. Assumpsit, plea, general issue ; ver^ct and judgment 
for the plainti& below. 

On the trial of the cause, the plaintiffs gave in evidence to the jujry 
a|^nstrument of writing executed by one James Haytoorth, acknow- 
flrging an absolute sale by him of a quantity of bacon to the plaintiffs. 

The defendant, who claimed the same bacon un^er a subsequent 
purchase from James H«y worth, offered to prove by par^l the instru- 
ment, a bill of sale, under which the plaintiffs claimed, thoi^h abso- 
lute upon its face, was desiened by the parties to it to^be only a mort* 
gage to secure a debt which Hayworth owed to the plaintiffs, and 
which the defendant contended bad been satisfied. The plaintiffs ob- 
jected, and the court rejected the evidence. 

It has frequently been decided that deeds for thd oonveyance ot 
real estate* unconditional in their terms, might be shown by parol tes- 
timony to be intended by the pairties as mortgages. These decisions 
are based upon the assumption, that the admission of such evidence is ' 
necessary for the prevention of fraud. Gas. Temp, Talbot, 62 ; Kimg 
* ▼. Newman, 2 Mwtf., 40; Strong v. Stewart, 4 J, C fi., 167 ; Dun- 
ham V. Dey, 15 Johns,, 555; Walton v. Cronhfa Adm^r., 14 Wend,,%2 ; 
Van Buren v. Olmstead, 5 Paige, 9. And the same principle has been 
teore than once recognized by this court. Abom v. Burnett, 2*Blaekf.^ 
101 ; ContoeU v. EviU, 4 Black/, 67 ; Blair v. BaM, 4 Blaak/., 539. 

We are unable to perceive any good reason for distinguishing be- 
tween deeds for land, and bills of sale of personal propertyf in this 
particular ; and in the only caseS' which we have been aole to find,.ia 
which the questioli has been raised in respect to the latter kind of in* 
struments, the distinction has not been maae. In Virginia it has been 
held that parol testimony may be received to prove that a bill of sale 
purporting to be absolute, was really intended to be only a mortgage. 
iJhapman's Adm'x v. Turner, I CaU, 244 ; Robertson ▼. Can^beO, 2 CdU 
421 ; Dahney v. Green, 4 Hen. Sf Mun/., 101. 

The Circuit Court erred in rejecting the parol evidence offered by 
the defendant. 

The judgment is reversed and the verdict set aside with costs. 

EXECUTION. 

A sheriffs acceptance of bank notes in payment of an execution dis 
charges it ; and if the notes afterwards become worthless, he must ao« 



«ount tp the pa^j in e«flh« Earper' ,y. |%x, 7 , J^2i^ 4», Strgtm^s , ^^ 
p. 142. (1845.) 

The levy of an execution on property exempt from.^xecntion ha3.0Q 
more ^efiect as to a change of title, than a levy on (be property of a 
third person. Williams v. Miller, 16 Gmneclicui R,, p. 144.. (1845.} 

A levy on sufficient personal property is prima ybof ftatiBfacCion.ol 
the execution ; but the presumption of .«atili Action theoofrom may be 
rebutted by showing that the levy has been legally i70ieioved. W-alket 
V McDowell, 4 Smedes Marshall's R.,p. 118. (184$.) 

(Sharkey, C. J. cited Kershaw v. Merchants\ Banh of New York, 7 
Poward,386.) 

An execution issued after the death of a party, v^tbout any thango 
in the original title, and tested premaus to his death : Held, tegular. 
May V. Fowler, 1 Howard's Special Dsrm: R., p, 127. (1845.) 

When an execution is lost, the execution docket kept by the clerk, 
and the entries therein of the date and amount of the locution, where 
. the clerk testifies to the regularity of the docket, .are .fuliiiissible as, evi- 
dence of the facts stated therein. 

A witness, in giving testimony of- the contents of a lost. miting, m^y 
make use of any memorandum to refresh his memory. 

In an action against a sheriff, for falsely returping an e^ecutiqia 
MtfZZa hana^ the court instructed the jury that if they believed that the 
defendant in the exe<niti^n had property in the coun,ty sufficient to pc^ 
the execution, or part thereof, and the sheriff by reasonable diligence 
and exertion, could have made the amount of the epceqution, or part 
thereof, they should find for the plaintiff: Sdd, th^t the instructieA 
was correct. 

It is the duty of an officer having an execution in hu bands against 
tlie property of a defendant, to make reasonable exertions to levy upon 
the property of the defendant* in his county ; and if he.fiula to exercise 
due diligence in the discharge of his duty in this respect» he. is responsi- 
ble for whatever loss or detriment the person who commits the execu- 
tion to his hands may sustain, in consequence of such failure. 

A sale of a portion of the bricks in a kiln, by the thousfMid, qanooC be 
complete, until those sold are separated, in sorne mode, from the gene- 
ral mass. To make such sale good, there must be an actual or vir^al 
delivery of the property sold. 

A sheriff is not bound to notice bare ajMertions pf individ.Ui^ls aa.feo 
tlieir claim to property in the possession of a defendant in an execs- 
tiop ) he is only required to notice legal claims, fairly eixhiUted. 

A witness, where there is ^ conAict.as torthe p^nersl^ip ,of propertya 
.fhgald state. {acts, and let the jury; draw popolusiQns. ,A iitatema^ti 
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by a witDoae, that he "considered'* property his own. is no evidence 
that it was so ; it is merely an expression of opinion. 

Semble, — That in an action against a sheriff, for a false return to an 
execution, it is unnecessary to produce the judgment upon which it 
was issued. — Dunlap v. Berry, 4 ScammorCt /?•, p. 327. (1844.) 

The prooeedngs in this cause, in ihe Morgan Circuit Court, were 
had al the June term, 1849, before the Hon. Samuel D. Lock wood 
and a jury. Verdict and judgment were rendered for the plaintiff 
for $210 M. The defendant appealed to this court. The facts appear 
in « the opinion of the court. 

J, A McDaugtilf for the appellant, relied upon the following points 
and authorities : 

First, The court below erred in admitting proof of execution, and 
return by the docket, without previous evidence of a judgment.— 
Orowley v. Blewett, 12 Mod., 128 ; 4 Phillips' Ev., 403, 

Second, The court erred in permitting witness, Yates, to testify 
from a copy of a memorandum, 2 Phillips* Ev.^ 751 — 7 ; 3 PhiUipi 
Ev., 1238—9, and note ; Phillips' Ev.^ 870 ; Jones v. Stroud, 2 Carr. 
if Payne, 196 ; Church v. Perkins, 3 Term R„ 749. 

Third, The instructions given at ther instance of the plaintiff were 
erroneous. The first instruction lays dosvn a rule which would charge 
sheriffs whenever there was property within the county ; whereas 
the sheriff is only liable in cases of gross negligence. — Breese^s App.^ 
18, 19. The third instruction determines a question of fact in issue 
before the jury. The other instructions except^ to are calculated to 
mislead the jury ; and it is insisted that the ^testimony of a witness, 
that he considered certain property his, was evidence of the fact 

It would not, of course, be conclusive, but it should go' to the jury, 
with the accompanying circumstances, and receive such consideration 
as, in their opinion, the evidence and circumstances justified. In the 
absence of other testimony and opposing circumstances, it would be 
•conclusive. 

Fourth, The court erred in over rulin'g the motion for a new trial ; 
no judgment having been introduced, the verdict was not sanctioned 
by testimony. 

« 

WiUiam Thomas, (with whom was Richard Yates and John Wi 
J?&a7»5,) for the appellee: 

The sheriff is bound to use reasonable diligence to find property, 
and the plaintiff is not bound tcY show property, in order to make the 
sheriff -liable for neglect, in not levying an execution. — Hargrave v. 
Penrod, Breese*s App,, 15. 

A sheriff cannot return that he was misled, and therefore did not 
execute process, because he may take th^ posse comitatus ; nor can 
he return that he had levied on goods, and afterwards lost them ; nor 
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chat a defendant had been rescued.— 7 Ckmyn^t Dig., HUe Rst^n^ 
282 ; Bell v. NartA, 4 Litteil, 135. 

A sheriff is bound to use all reasonable endeavors to execute pro- 
cess against the person. He should go to the house of the defendaot 
to ascertain whether he is at home, and if not, to learn where he is — 
particularly when he resides in the immediate neighborhood ; and it 
mstead of pursuing that course, he chooses to rely upon vague tnfor« ^ 
mation, obtained from casual enquiries in the streets, that the defend- 
ant is not at home, he does it at his peril. — HinmoM Y^Bardem, 10 
Wend,, 371 ; Bell v. The Commonwealtk, IX X Marsh., 657. 

To put the sheriff upon proof of the correctness of his return, prima 
fcjde. evidence of its falsity is enough ; as proving that the defendant 
bad property in his possession. — Morgan v. S^ymowr^ 5 Wend,^ 310. 

Whatever weight may be attached to an official return, undet ether 
circumstances^ when it is directly attacked, it should not be permit** 
ted to balance against prima Jbune evidence, — Morgan v. Seymour, 
5 Wend., 310. 

If a party be in possession of goods apparently the property of a 
debtor, the sheriff, who has hjierijadas to execute, is bound' to enquire 
whether the party in possession is so hona fide : •nnd if he find the 
possession is held under a fraudulent bill of sale, he is bound to treat it 
as null and void, and levy under the writ. — Lorick v. Crowder, 15 Eng, 
Co. Law R., 165. • • 

Upon the question of evidence, the decisions in the following cases 
prove that the court below properly admitted the secondary evidence. 
— Winn V. Patterson, 9 Peters, 663 ; Hinman v. Bruce, 13 Johns., 529 ; 
3 Phillips* Ev., 1067, note 723. 

Shields, Justice, delivered the opinion of the Court : 
This was an action on the ease by Lucien Berry against Alexander 
Dunlap, Sheriff of Morgan County, brought in the Morgan Circuit 
.Court, for a false return to a writ of fieri Jacias sued out of the clerk's 
office of the Morgan Circuit Court, in favor of said Berry against one 
Elias Elder, and placed in the hands of Dunlap, sheriff of MorjOfan. 
7he declaration contains three counts, each averring a return on the 
said writ : *' That he (Dunlap) had made diligent search, and no pro- 
perty found to satisfy the writ.'' The first two counts state that during 
the lifetime of the execution, and while in the bands of the daid Dun- 
lap, the said Elder had pn>perty in the county, of which Dunlap had 
notice ; ' and the third count states that he had property out of which, 
with due diligence, the amount of the debt could have been made, 
and that he fraudulently ifailed and neglected to use such diligence^ 
Bcc, Dunlap pleaded not guilty to this declaration, and the parties 
went to trial. 

' The bill of exceptions shows that upon the trial, proof having been 
given of the loss of the execution, and return set forth in the decla- 
ration, the court permitted the execution docket of the clerk, and the 
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matUieB theroin'of the date tod amouBt of Mid .exeontion, ibe.cleric 
having first testified to the regularity of such docket, to be given in 
evidence of flucb facts. Dunlap, by his counael, objected to. the intro- 
daction of this evidence. The objection was overruled; to which 
Dunlap excepted. The plaintiff's attorney, Yates, was then sworn, 
who testified that he copied the return exactly in the declaration,. and 
^ that he held in his hand a copy, as stated in the declaration, which he 
used to refresh his memory, and which was the. same as the original 
letum, and t;^e same as that set forth in the declaration. To the intro- 
duction of this testimony Dunlup also objected, but the objection was 
overruled, and exceptions taken. 

A variety of testimony was afterwards introduced in relation to 
Elder's property at the tijpe, and in relation to a brick kiln, which 
Ekier had previously burned, and. which was etill in being, while the 
execution continued in (he hands of Dunlap ; and there was some 
pther te^imony which it is not necessary to notice. Several instruc- 
^ons were next asked for by the plaintiff, which were given to the jury 
by the court ; and to the first, third, fifth, and seven di of which Dun- 
lap excepted. The instructions are set forth in the bill of exceptions^ 
and will be noticed hereafter. 

The jury found a verdict for the plaintiff. A motion was thereupon 
made for a new trial, for the reasons, 

1. That Yates' testimony should have been excluded. 

2. That the instructions given to .the jury were erroneous. 

3. That the verdict was against law and evidense. 

The motion for a new trial was overruled, and excepted to ; and 
this decision is now assigned for error. , 

First, Did the Court err in permitting the entries on the clerk's 
docket to be read to the jury ? 

•Previous to the introduction of this testimony, the plaintiff adduced 
proof of the loss of the execution and return thereon, and the. simple 
question is, what would be the next best evidence of their contents t ^ 
The clerk proved that it was the practice of his office to keep an exe- ' 
cntion docket, in which the date, amount, &c., of each execution, was 
entered, as well as the retuni ; and that the entries relative, to the exe* 
cation and return in question, were correctly made by him. When a 
book is thus regularly kept by a clerk, as an execution docket, it might 
be questionable whether the entries thei'ein would not constitute good 
and vaHd primary evidence ; but as secondary evidence, it is the very 
besit that could be produced in such a case. The next objection. raised 
is tOtthe decision of the court, in permitting Yatec) to use a copy of jt 
copy in testimony. It appears that ader proof of the loss of the ex- 
ecution and return, Yates, the plaintifi*'s counsel, was sworn, who 
testified that he had the original execution and return before l^ia^ 
when he drafl»d the declaration, and tliat he copied bpth of thsnii 
Qorroetly ; and that he held a copy of the return, as set forth in. the 
declaration, in his hand, in order to i^re^h his memory* This is nc^ 
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Kable to the objection of using 9. copy of a copy of a written inatni- 
ment in evidence. He was merely called upon to giro parol proof of 
die con'^tents of a writing which was lost, and it was Gompetent for 
hidi lo use the declaration or any other paper for the purpose of ra- 
reshing his meniory on the subject. 

Having disposed of the objections raised to the admission of tosti* 
mony, it is necessary to advert, next, to the instructions. The first 
instruction is in the following words : " If the jury believe that the 
said Elder had property in the County of Morgan, sufficient to pay the 
execution, or part thereof, against him, and that the said Dunlap, by 
reasonable diligence and exertions, could have mad^ the amount of 
said execution, or part thereof, they will find for the plaintiiT.*' 

The purport of the iostiuction is simply to require the sheriff to 
make reasonable exertions to levy upon the property of the defend-* 
ant, in his county. This at least every sheriff and constable is bound 
to do; and if he fails to exercise due diligence In the discharge of his 
duty, in this respect, he is responsible for whatever loss or detriment 
the person who commits an execution to his hands, may sustain in con« 
sequence of such failure. — Hdrgrave v. Penrod^ Breese*s App., 18, 19; 
10 Wend., 367. 

The language of the third instruction is, *'That if the bricks were 
sold by the thousand, and were in. the kiln with others, and remained 
to be separated and counted, the bricks were Elder's until separated 
and ^counted.'' 

This instruction is correct, ^o fisLr as its {Application to the testimony 
can be gathered from the bill of exceptions. Elder burned and owned 
the kiln, and no sale, by thousand, of any portion of the bricks, could 
have been considered complete, until the lot sold was separated, In 
some mode, from the general mass. To make a sale in such a case 
good» there must be either an actual* or virtual delivery of the lot 
sold. 

The fifth ins^uction is, " That the sheriff is only bound to notice 
legal claims fairly exhibited of third persons to property found in the 
possession of the defendant; and not bare assertions and declara- 
tions." This is certainly, correct; otherwise the idle assertion of a 
ithird person would prevent the sheriff from performing his duty. 

The following is the seventh instruction : ^ That the statement of 
a witness that he considered that the property was his own, is not eri- 
dence that it was, but metely an opinion " The yrori '* consider," as 
oaed in this connexion, is an expression of opinion, and not a positive 
aitertion of ownership. Besides, a witness, in a conflict of ownership, 
should state iaets, and let the jury draw the concluaion, l^ determining 
the true ownecsfaip. 

The other objections are not tenable. 

The judgment below is alBrmed at the costs of the appellant. 

JudgmitU^miid^ 
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EXTINGUISHMENT. 

. If the payee of a joint and several sealed note, signs and seals it aft 
one of the obligors, the note is extinguished, and neither he nof his 
administrator can maintain an action hereon. — Glenn' t cuLm'z, v, Sinu, 
1 Richardion's R.,p.3i. ( 1845.) 

This was an action on a joint and several sealed note, drawn by the 
defendant and several others. The intestate, J. B. Glenn, was the 
payee, add was also one of the obligors of the note. The defendant 
pleaded specially, in bar of the action, that thjB payee was one of the 
obligors. The presiding judge' held thet the defence would not avail 
him, and the plaintiff had a verdict . The defendsunt appealed, on the 
ground that the plea in bar should have been sustained. 

Dawkina 4* ThoTMon, for the motion, cited 2 MiU^ 428; 1 Speers^ 
240 ; 1 Ld. Raym,,, 575 ; and contended that the note was extinguished 
when it was signed by the payee. 

Hemdon, contra. 

Curia, per Richardson, J. The plaintiff sues in the right of J. B. 
Glenn, and the question is, could J. B. Glenn, himself, have maintained 
such an action. One would surmise that the contract sued upon was 
intended to indicate the liability of all the signers to the Glenn Spring 
Company. But, from the form of the c(»ntract adopted, Glenn's posi- 
tion was this ; he and iifleen other persons signed the written instru- 
ment called a note, and made it payable to himself, J. B.Glenn. Upon 
this note his representative brings suit against J, R. B. Sims, one of 
the joint and several signers , 

But if any one was liable to Glenn, upon the note, he was himself 
equally liable. J. B. Glenn is therefore promisor and promisee, and 
liable, like each of his joint promisors, for the whole amount of the so 
called note. 

He evidently, then, united, in his own person, both the character of 
plaintiff and defendant, being maker and payee to. Such a position is 
in<'nnsistent, satisfaction lies in ^is own hands ; he has only to do what 
ho promised, and the note is discharged. If the defendant, Sims^had 
paid it, it could be no more. They are presented as if co-partners. 
Such a case is very like that of a testator making his debtor his execu* 
tor. The executor cannot sue himself at law. Such action is released 
by the appointment and acceptan(te of the executor ; 1 Com Digett^ 
3:^6 ; Toller^ 230 ; or that of a /erne 9oU taking her own debtor to 
I usband ; or where one of two femee sole marries their obligor, the 
: ction at law is released. — 2 Co, LU»y 264 &• See* also, our own de- 
cision in the case of LivmgsUm, Executor of Boetickf against himself 
as ordinary of Abbeville district, 2 MilU. C. R, 428. In all such canes. 
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the proper relief is adminiBtered by the Court of Equity, which haa 
power to proceed on the original ooo tract, as in this case, perhaps, to 
contribute or pay for the use of the * Glenn Spring Company ; while 
this court is confined to the written form to which such contract has 
been reduced, without regard to parties who may be truly concerned 
in the recovery of the debt. 

The special plea in bar must, therefore, prevail, and the judgment 
be arrested. 

Judgement arretted, 

FACTOR. 

A factor who sells the goods of his principal, consignee! to him for 
that purpose, and takes the notes of the vendee, which he has dis- 
counted for his own accommodation, thereby becomes responsible for 
the amount of the sales in the event of the. insolvency of the purchaser. 
— Myers V. Entriken, 6 Watts 6f Sergeant's i2., p. 44. (1844.) 

. (GmsoN, C. J., cited Lefeore v. Idoyd, 5 Taunt., 749 ; S, C, 1 Mar^ 
skaU, 318 ; Simpson v. Swan, 3 Camp^., 291 ; Goodenow v. Tyler, 7 Maas^ 
36 ; Wren v. KirUm, 11 F«., 377.) 

FALSE PRETENCES. 

A false pretence, knowingly made to obtain money, is indictable, 
though the money be obtained by the means of a contract which the 
prosecutor was induced by the falsehood to uiBke,-^Regina v. Kenrick^ 
5 Queen's Bench. R., p, 49. (1846.) 

{Thesiger cited DoheU v. Stevens, 3 Bam. Sf Oress., 623; Rex ▼. 7W- 
ner, 13 East, 228 • Rex v. Barnard, 7 Car. if P., 784. 

Erie, contra, cited Street y. Blay, 2 Bam. if Adalph., 456 ; Rex v. 
Reed, 7 Car. ff P., 848 ; Rex v. PyweU, 1 Stack., N. P. C, 402 ; Rex 
V. Codringtonj I Car. if P., 6G1 ; ^€35 v. Turner, 13 East, 228. 

Lord Denman, C. J., cited Regina v. Adamson, 2 Mtfo.y C, C, 286 ; 
Rex V. Crosdey, 2 Moody if Rob., 17.) 

FIERI FACIAS— PRESCRIPTION. 

A purchase by a deputy sheriff of prc^rty sold by himself under 
a fieri facias, is absolutely null ; and where a title is absolutely null, 
it cannot be th^ basis of prescription. — McCluskey v. Wehb, 4 RMn^ 
saris La. R., p. 201. (1845.) 

ft 

FIXTURES. 

Machines and ether articles essential to the occupation of ,a build« 
ing, or to the busi less carried on in it, and which are affixed or fast* 
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eiied to the freehold, and used with it, paruke of the character of real 
estate, become part of it> and pass hy a conveyance of the -land.-— • 
De^Mtck Line qfPackeii v. Bellamy MoHuf. Co^ 12 New Hampihir^ £., 
p. 205. (1845.) 

(Parker, C. J., cited Kittredge v. Woods, 3 N. Hamp., 504 ; Amos 
4; Ferard on Fixtures, chap. 4, p. 132, 151 ; Powell v. The Monson ^ 
Brimfield Manuf. Co., 3 Mason, 459 ; ChJdard v. Chase, 7 Mass,, 432; 
GaJ^d V. Hapgood, 17 Pick., 192; iVbW« v. Bosworth, 19 PicA., 314; 
Kxrtoan v. iLatour, 1 JJarr. 4" Johns,, 291.) 

Windows placed in a dwelling-houdo are fixtures, and pass with 
Che estate.— T>&e StaU y. EUioi, 11 New Hampshire A; ;?. 540. (1844./ 

(IJpHAM, J., cited 5 Bac. Abr., 466; ElwesY. Mow, 3 East, 38, 
Harvey v. Harvey, 2 Strange, 1142 ; ToH<?r*# Ez.,97 ; 3 DftM^'f il^., 
cAa;?. 76, ar/. 8 ; Smith v. Good win, 2 Greenl, 173 ; Farretr v. St ackp oie, 
6 Greenl., 154; Goddardv. Bolster, 6 CrreenL, 427; Kittredge, v. Woods, 
3 jY. ifoiw;?., 503 ; W^a^Ajcr v. Sherman, 20 PFfflki, 636.) 

Whatever is annexed to the freehold becomes a part of it. 

When the owner of the soil gives his consent to the erection of a 
building, the same may be removed. 

J£ one erect buildings upon the lalid of another, without any con 
tra<ft, he cannot remove them. — Stillman v. Hamer, 7 Howard^s Mue. 
R„p,42i. (1844.) 

• • 

In Error from the Circuit Court of the County of Ya2oo. 
Miles, Cortoine, and Wm. Yerger, for plaintiffi in error. 
(r. S. and J. Si Yerger, contra 

Mr* Justice CLAvroif delivered the opiuion of the court. 

This was an action of trover, brought by the plaintiffs in error 
against the defendant, to recover the value of a house which had been 
moved from one lot in Yazoo city to another. The defendant, Ha* 
mer, originally owned a number of lots in that place jointly with one 
Caldwell, who in November, 1832, conveyed his undivided interest 
to William L. Richards, and the plaintifis are the heirs at law of Rich* 
ards. In the year 1834, the plHintiflfs, as the heirs at law of Richards, 
obtaint'd an order for the partition of the lots thus owned between 
them and Hamer, in the Chancery Court; and from the recitals c<m* 
tained in a deed which was read in evidence, it appears that a division 
was made, and that a decree of the court was rendered at its May 
term, 1835, appointing a commissioner to make conveyances to the 
palrtles- entitlea. From the recitals in the same deed, it appears that 
a cotiveymnce was exeeuted by the commissioner on the 6th of Mi^, 
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1835, which was never recorded, Bnd which was lost, and that the 
* comtniisfltOQer, without any new appointment, bo far as appears from 
the record, executed another conveyance on the 27th of July, 1839, 
which was recorded two days afterwards. 

The defendant, Hamer, sold lot No. 77, which in the partitian fell 
to the plaintiffs, to a man named Garr, at what precis^ time does not 
appear, but it was probably in 1836 or *37. Garr enter A upon the 
lot, and erected a dwelling-house worth some twenty-five hundred 
dollars, and made it his residence. 'It was a frame building resting 
upon wooden blocks o^ pillars, not otherwise attached to the soil; 
except by the chimney, which- was of brick, and the foundation of 
which extended some inches under the surface. A writ ^ f forcible 
entry and detainer was brought by the plaintiffs against Garr in Au^ 

§ust, 18d9, whidi was decided in their favoT, and about the time of its 
etermination the buildings were removed from the lot by the diroc- 
tions of Hamer, and with the consent of Garr 
- Tbid action was then brought, and a verdict was rendered for the 
defendant. The plaintiffs in error contend that the house thus erected 
became a part of the freehold ; in other words, became a fixture to 
tl^e soil which belonged^ to it, and could not rightfully be severed 
from it. . ' 

The term fixtures is applied to '^ articles 6f a personal nature whiob 
have been affixed to land." — Fisrard's Law of Piaetures^ p. 1. It is a 
maxim of the law of g^eat antiquity that whatever is fixed to the land 
18 thereby part of the reality to which it adheres, becomes parcel of 
the freehold, and partakes oi all its incidents and properties.-^ JVr^ird't 
Imw of Fixiures, p. 9« This is the general rule, but many exceptions 
and qualifications have been engrafted upon it, from a concern for the 
interests of trade and manufhctures,«for the convenience and comforts 
of tenants, and from the varying exigencies of sqciefty. The greatest 
relaxation of the rule is admitted in the case of landlord and tenant, 
in favor of the latter, and tenant fbr life and remainder roan, in&vor 
of the former. It is applied with the greatest atrictness between the 
heir and executor, and vendor and vendcfe. In England, we find everf 
grade and variety of decision, from Lushington v. She^vieU^ 1 Sim,, 435» 
which decides that the devise of a West India estate would pass thA 
stock of slaves, cattle and iinplements> as incidental to the ireehoi^, 
and essential to its enjoyment, — to those cases which- hold that any 
Duildin^ upon blocks, rollers, stilts or pillars, tany be remoted 8» not 
parcel of the freehold. — 2 East, SS ; 1 Taunt., 20 \ S East, 55; Ferard^ 
281. The cases were collected and commented on, and a very liberal 
extension of the general rule allowed in Walker 'v. Sherman, 20 WlhMl\ 
636 ; and' again in Vanness v. Packard, 2 Petert, 137. In this 
last case it was permitted to a tenant to reihoYe a two story huiMHtif 
which he had erected upon the premises for the residence jof his fanrily, 
as it was built for the more beneficial exercise of his trade, and for 
greater accommodation in that particular* 
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It IB uMless to enter upon m critical examination of the cases on 
this subject, because tb^ relate to controversies between persons 
standing in a different attitude from those before the court in this in- 
stance. The modifications of the rule seem to have bfeeu admitted 
from time to time, from the force and pressure of peculiar circum- 
stances. . 

It is insrateo that this is a case of intrusion upon the freehold of 
another without authority, and that in this particular it differs essen- 
tially from those in which one builds upon the land of another by his 
parol license. In such case as the last, the builder may remove his 
erections at pleasure. — OsgOf»d v. Hon?ard, € GhreenL,^ 404 ; Ruu^ll v. 
Richarda, I Fairi, 429 ; 4 Mass,, 514. These cases concede the gene* 
ral princij^lo, that whatever is annexed to the freehold becomes part of 
it ; but they decide that the rule cannot apply when the owner of the 
soil has g^ven his consent to the building. The inherent good sense 
upon which they rest, commends them at once to the approbation oi 
every mind. 

The legal effect of the annexing of a personal chattel to the free- 
hold by a stranger, without consent, is thus stated by an old writer : 
" Property may accrue from the fraud and folly of another, as where 
peisons Y^ith an evil intent, or through ignorance, build with their own 
timber on another's soil. In such case, what is built shall be, the own- 
er's of the soil, upon the presumption that they were given to him. 
But if any one perceives his folly, he may lawfully remove his timber, 
so as he does it befc^e our writ of prohibition comes against him, and 
before the timber is fastened with nails " — Bri/ton, chap. 33, as qubted 
in Ferrard, p, 241, ». It is decided in Massachusetts, that if one erects 
buildings on the land of another, without any contract, he may not re- 
move them. — Washbumy^ Sproai^ 16 Mass.^ 449. This Is unquestion- 
ably the general rule of law, and it comprehends the case before us. 

We have been referred to the case of WicktfffiBV. Clay, 1 Dana, 591. 
So much of the opinion of the court, as relates to our present object oi 
inquiry, is in these words : " There is no reason to doubt that Lytle, 
nnder whom Clay claimed, took possession of the lot, not as a wilful 
trespasser, but in good faith, not knowing or apprehending any other 
title, and that while thus possessed he erected the stable in equal good 
faith ; and therefore he or any other person claiming underliim, bad 
a perfect right, according to the doctrines of the civil law, altogether 
consistent in this respect with the principles of the common law, to 
remove the stable without doing any injury to the lot itself, whilst he 
was in possession ; and consequer^ly by such a removal no liability 
was incurred to the true owner of the lot." We cannot concur in the 
opinion of that learned court in its view of the common law upon this 
point, as we have already stated our belief of the true rule. 6ut this 
was a case in Chancery ;*and it would be for a Court of Chancery 
here, upon proper application, to decide whether there are any equi- 
table circumstances in this cause, either upon the ground of mistaJte^ 
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want of notice upon the part of Garr, of the rights of (he plaintiflTsy 
or from other cause, which would justify its iiitei-poshion. 

A new trial will be granted in this case, because the law seems not 
to have been correctly interpreted in the court below ; but in such 
trial it may he worthy of inquiry whether Quackenboss, the commis- 
sioner, had any power, as commissioner, to convey at the date of his 
deed, or whether his functions had not previously ceased. . 

Judgment reversed and new trial granted, 

FOREIGN LAW. 

•A testator who died and whose will was proved in England, be- 
cjueathed a legacy to a married wotoan, whose domicil, as well as that 
of her husband, was in Scotland. The husband died a few months 
after the testator, without having received the legacy. After his de- 
cease, the executors of the testatoi , with knowledge of the befoce 
mentioned circumstances of domicil, paid the legacy to the widow. It 
was proved, that according to the Scotch law, the payment should 
have been made to the husband's personal representatives Held, that 
in the absence of proof that the executors knew the Scotch law on 
the subject, the payment to the widow was a good pa^'ment.— LefZt« 
▼• Bailie, 2Younge ^ Collyer\ CA. R.,p. 91. (1845.) 

The laws of foreign states may be proved by parol, unless they ap- 
pear to be statutory or written laws. — Rosine v. Bonndhd^ 6 Rbhinton^g 
La. R.,p. 163. (1845.) 

After notice of executing a writ of inquiry was served upon an 
attorney, he altered the figures indicating the day appointed for 
executing the writ, in order to make the notice apparently irregular^ 
and with intent to defraud : Held, not a forgery either under the sta 
tate or at common law. — The People v. Cady^ 6 HilVs R., p, 49d. 
(18*5.) 

(Nelson, C. J., cited The PeopU v. Fitch, 1 Wend., 198 ; The Peo- 
pUy. Steams, 2i Wend,, i09.) 

FORGERY. 

* ■ 

To counterfeit any writing of a private nature with ijt fraudulent in 
tenty and whereby another may be prejudiced, is forgery at comraoo 
l^w.-^CommonweeUihy* Chandler, Thacher*s Criminal Casee^p^ 187. (1845.) 

(Thacrbr, J., cited Rex, v. Ward, 2 Ld, Raym,, 14^1 ; Bacon's Abr^ 
Hi, Forgery, B, ; Russell on Crimes, 1467.) 

ft 

Upon a trial for forgery of a written instrument, the Commonwealth 
may, without producing as a witness the party by whom the instni- 
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ment purfjorto to be sigi^d, and without accounjtine for his abtefiov^ 
prove by the evidence of other witnesses thai the instrument is not 
genuine; such evidence not being in its nature secondary to that of 
the party whose signature is in question. — F<nUkt*s v. TAe Comwmm 
wealthy 2 Robinwn'i Va. K, p. 836. (1644.) 

FORMER SUIT. 

. Where a matter has been once tried and submitted to a jury, and 
judgment rendered for the defendant) he may insist upon the' judgment 
as a bar to a second action for the same cause, though the plaintiff 
failed in the first by reason of the insufficiency of his evideuce.-* 
MiUer V. Manice, 6 Hiirs R., p. lU. (1 845.) 

(The Chancellor cited Stafford v. Clark, I Car, ^ Payne, 403 ; 9 
J, E. Moore^s R., 724, S. C, Laterence v. Vernon, 3 Sunm, 20. 

Boc&EE, Senator, cited Kifchea v. Camphell, 3 Wilson, 304. 

PuTNA*te, Senator, cited, 20 How, St. Tr„ 537, 8 ; Gardner y. Buck- 
lee, 3 Coio,t 120 ; Laicrence v. Hunt, 10 Wend,, 83.) 

FRAUD. 

Fraud may consist as well in a euppressio veri, as in a suggestiojaln^ 
for in either .case it may operate to the injury of the innocent party. 
— Lochidge V, Foster, i Scammon's R,, p, 569, (1844.) 

FRAUDULENT ALIENATIONS. 

A deed of marriage settlement made before marriage, conveying the 
property of theyem^, Knd in which the intended husband joined, is 
mudulent and void as to subsequent purchasers from the husband 
without notice, unless duly recorded.— Thomas v. Gaines, 1 Grattan's 
R,,p.Zi7. (1845.) 

FRAUDULENT SALE OR ASSIGNMENT. 

Where the validity of a sale of chattels depend upon whether it was 
made with intent to defraud creditors, however clear and cotfclusivethe 
evidence 6f fl'efudulent intent may be, the Judge is bound to submit 
the ca8(e to the jury. But if the jury find against the evidence, the 
eourt will set aside the verdict and grant a new trial, — Viance v, PAU- 
kps, 6 HMs R„ p^ 433. (1845.) 

FREIGHT. 

A cargo of rice, shipped at Batavia, was by the bill of lading, to te 
delivered at Rotterdam to the plaintiff, he paying freight for the same. 
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The voBsel haring encountered & hurricane, was compelled to put into 
the Mauritius, where the rice, having been found to be damaged, and 
in a state of rapid putrefaction, was, of necessity sold by the roaster, 
who'acted^ona j&Z^, but without the knowledge cf either the shipper, or 
ship-owner : Held^ under the above circumstances, that no freight was 
due, either for the whole voyage, or pro rata ilinhis, — Vlietbroom v. 
Chapman, 13 Meeson ^ Welsby*s-R.,jf. 230. (184«5.) 

{Oreenwoadi cited Cook v. Jennwgs, 7 T. A., 381 ; Hunter y. Prinatp, 
10 East, 378 ; Hurtin r. Unian Lis, Co.^ 1 Wash, dr. £., 350. Callm- 
der V. injL Co. of North America, 5 Binn., 525 ; Cfrey v. Wdhe, 2 Serg, 
4- Rawle, 229 ; Raux v. Salvador, 3 Bing., N, C, 266 ; Liddard v. 
Lopes, 10 East, 526 ; Mulloy v. Backer, 5 ^East, 316. 

BarstotD, contra, cited The Gratitudine, 3 Rohinson*s At^pi, R,, 196 | 
FVeAman v. ^. /. Company/, 5 Sflrw. 4r Aid,, 617; Hunter v. Parker, 7 
Meeson ^r Wdshy, 322 ; Benecke on Marine Ins,, 444 ; Robinson v. Ma* 
rtfM Jm. Co., 2 Johnson, 323 ; Phillips on Ins,, 211 ; Shipton v. Ti^orw- 
1^, 9 .^i^o//?^. 4* £//., 314. 

Parke, 6.,. cited Huntftr v. Prinsep, 10 J^«^, 378 ; Stores Ed, of 
Jhbott on Shipping, 329, no^tf.) 

GAMING, 

* i« 

When a note made upon a gaming consideration, is transferred in 
payment of a debt, an action may be maintained upon the considera* 
tion of the original debt without proof of any diligence to recover the 
amount of the note from the maker. Lake v. Crilehrist, 7 Alabama R.^ 
p. 955. (1845.) 

GIFT. 

Property sent home with a newly married couple will be presumed 
to be a gift, unless at the time a less estate is declared, or limited. 
Whether such a transaction is a gift, or n mere loan, is a question of 
intention ; any fact therefore which affords evidence of such intention, 
is admissible as a part of the resgestm* Olds v. PoteeU,'7 Alabama R,, 
p. 652. (1845.) 

A. purchased land (Hi credit, giving bond and a mortgage of the land 
to secure the payment of the purchase money, and shortly thereafter 
made a volun|ary gift of the land : He/d, that A. an<i her executor 
were bound to pay the bond and release the land from the Hen of the' 
mortgage, for the benefit of the donee. Francis ▼. Lehre, 1 Richard- 
son's Eq„ R., p,21\. (1 845.) 

Mourning rings given by third persons to the wife after her mar- 
riage jire purely personal,- and cannot be touched either by tho liiis- 
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band or by bis creditors. G\h& after murriage by third persons, may 
be expressly raad^ for the sole and separate use of the wife, and if the 
husband consents to her receiving them, he and his creditors are bound 
by the trust. In equity, gifts of personal ornaments or jewelry, made 
by a husband to his wife, for her sole and separate use, will be good 
against his personal representatives, in case of his death ; but not 
against his own power to reclaim them during his life, nor against the 
right of his creditors to take them in satisfaction of tlieir debts. In 
the matter of Grant, 2 Story's R., p. 312.« (1845.) 

GOODS SOLD AND DELIVERED. 

Goods were delivered to |;he defendant on " sale or return'' : Held^ 
that thifr wal not properly declared on as an absolute contract for the 
sale of the goods, notwithstanding the lapse of a qeasonable time for 
the return of the goods. Iley v. Franhetutien, 8 ScoWs New JK.. p, 839. 
(1845.) 

Where two parties agreed to barter goods for goods', and the bal- 
ance being in ravor of the plaintiff, the defendant omitted for nearly 
three years to send goods to meet it, upon which the plaintiff brought 
action for goods sold and delivered : Held, that the lapse of time 
id not entitle the plaintiff to maintain such an action, but that his 
remedy was by action against the defendant for not delivering the 
CDods pursuant to the contract between them. Harrison v. Luke, 14 
Meesan ^ WeUby'a R.^ p. 139. (1846.) 
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GUARANTY. 

The terms of a guaranty must be strictly complied with, or the 
guarantor will not be bound. J., being desirous of purchasing goods 
of the plaintiff on credit, procured a letter of guaranty from the de 
fendant to the plaintiff, containing the following clause : " Mr. J 
thought it would be an accommodation to him to have you wait [fot 
payment] until*, the Ist of January, 1840; if that will answer your pur- 
pose, I will be surety for the amo.unt to be paid at that time/* The 
plaintiff sold the goods to J., on the receipt of the ]etter,.but 'took hiti 
note for the price payable on the 25th of December, 1839. J. was not 
called on to pay the note, however, and after the 1st of January , 1840, 
the plaintiff brought an action to enforce the guaranty : ^eld, that in- 
asmuch as Ue had not agreed to wait for payment until the day pro- 
posed by the guaranty, the defendant was not liable. — Walrathr. 
Thompson, 6 HilVs R.,p, 540. (1845.) 

(Bronson, J, cited Wright v. Johnson, 8 Wend., 512 ; Bacon v. Ghes- 
ney, 1 Stark., 192 ; Dobbin v. Bradley, 17 Wend., 422 ; BrieUead ▼. 
Braum,6HiU. 634.) 
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If a promise be made to pay the debt of another if the creditor will 

take the debtor's note payable at a distant day, the promisor must 

have notice that the proposition is acceded to, and the note accepted, 

otherwise he will not be liable on his guaranty. FaUerton v. Reed, 7 

Watts 4r Sergeant's R., p. 144. (1845.) 

« 

GUARDIAN, 

The principle oT caveat emptor applies to a guardian's sale; and a 
smppressio veri on the part of the guardian will nt>t invalidate the sale* 
or enable the purchaser to rescind it ; aliter of a suggestio falsi, — Ma* 
s<m\. Wait, 4 Scamman's R., p. 127. (1844.) 

GUARDIAN AND WARD. 

The allowance to which a mother who has maiQ.,ained her orphan 
child, is entitled, after the death of the child, out of the accumulations of 
its fortune, is limited to what she has actually expended upon such 
maintenance, though such expenditure should have been less than 
what the amount of the child's fortune would have justified ; and the 
allowance ought to be paid out of that part of the child's fortune 
which it would have been most for the benefit of the child, if living, to 
have applied for that purpose. Bruin v. Knotty 1 Phillips* Ch. R,, pi 
672. (1846.) • 

The allowance for the support, maintenancOt and education of the 
infants, must be limited to the amount of the interest, rents, hires, and 
other annual profits of the estate. Jacksov^s heirs v. Jackson's adm'r,, 1 
Grattan's K, p. 1 43. (1845.) 

A mother, testimentary guardian, has no right to bring up her child 
m a religion differetit from that in which the child's father died, being 
bis fixed religion. ]h re Hunt, 2 Connor ^ Lawson's R,, p 373. (1844.) 

HIRE OF LABOR. 

Where a clerk, employed at a fixed salary, for a year, is discharged, 
without sufiicient cause, before the expiration of his time, be will be 
^ entitled to recover the whole amount which would be due at the end 
of his term. Ijartigue v. Peet, 5 Robinson's La. JR., p. 91. (1845.) 

HOG-STEALING 

To chase and shoot a hog with a felonious intent, without removing 
^ it after it is shot, will not constitute hog-stealing. — State v. Seagler ^ 
Seagler, 1 Richardson's R., p. 30. (1845.) 

This was an indictment for hog-stoaling. The evidence, in sub- 
stance, was, that on Sunday, the 10th of March, a dog was heard in 
(he mountain, about half a mile frpm the house of one Rogers. Rogers 
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•upposiDg the dog was running someihing, started to go to the place. 
When he had gone about half way, a gun was fired. When he arrived 
Dear the place, he saw the defendants behind a large chestnut tree. 
They were endeavoring to conceal themselves, but when he ap-, 
proached within forty yards, they ran off, notwithstanding he called to 
them three times. A dog was with them. From the place where he 
saw them, he traced them by their tracks nearly one hundred yards, 
to where he found the hog in a deep hollow, in a hole around a chest- 
nut tree. The hog was shot through the body with a rifle ball I 
was between ten and twelve o'clock. Both had rifles. 

The presiding judge charged the jury, in substance, that the chasing 
and shooting a hog in the range, with a felonious intent, was larceny, 
although it might happen that the actors were prevented by the inter- 
▼ention of other persons, from carrying off the dead carcass. They were 
found guilty. 

The defendants tippealed, on the following grounds. 

1. Because his honor erred in charging the jury, that the shooting 
of the hog, with a felonious intent, was a sufficient asportation, inlaw, 
to complete the offence of larceny, without taking possession of, or 
earrying away the same. * 

2. Because the testimony did not warrant the finding of the jury, 
tiiere being no evidence that the hog was moved or interfered with 
after it was shot. 

Perry, for the motion. 

WkUneTt Solicitor, contra. 

(7»na, per Evans, J. If the defendants, after shooting the hog, had 
voluntarily gone off and left it, I presume the act would have been 
nothing more than a trespass. Does the circumstance that they fled 
on the approach of the witness, Rogers, without removing the hog, 
make it felony, if the shooting was with the felonious intend to appro- 
priate the hog to their .own use ? All the authorities seem to concur, 
that the offence is not complete without some removal. In Cherry' 9 
ease, 2 East* P. C, 556, the prisoner was indicted for stealing a wrap* 
per and. some pieces of linen cloth, and it appeared the linen was 
packed up in a wrapper, in the common form of a long square, which 
was laid lengthwise in a waggon. The prisoner set up the wrapper on 
one end, in the waggon, for the greater convenience of takmg the 
linen out, and cut the wrapper all the way down for that purpose, but 
was apprehended before he had taken anything. All the judges agreed 
this was no larceny, although his intention to steal was manifest; for 
the carrying away, in order to constitute felony, must be a removal of 
the goods irrom where they were, and the felon must, at least for an 
instant, be in the entire possession of the goods. There are other 
oases in East, all illustrative of the same principle, that the offence ia 
incomplete without some removal of the g^ods ; and in this particular, 
1 think my instruction to the jury was wrong, and a n')w trial is oraered. 
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Where an action is brought by a femt sciUt who marries lifter the 
commencement of the suit, but before the trial, it is not necessary ta 
0i-e out a scire facicLs to make the husband a party to the suit.— "IFa^- 
ler V. GoUing, 11 Meesmt if WeUby'sR., p. 78. (1844.), 

, {Miller cited UnderhiU v. Devereux, 2 Sntthd., 72, nctB 4, Cooper ▼• 
Htmchm, 4 East, 521 ; Doe v. Butcher, ^Matdeif 8elw:, 557. 

. Lee, contra, cited Tidd*a Practice, 114, (9^ f<l.;) Woody er v. Cfre#- 
hamf 1 SdUc,, 117; Penoyer v. Brace^ 1 LJ. Raymond^ 245; Morgan 
T. PaijUer, 6 T. H.j 265 ; McNeilage v. HoUaway, 1 Bam. *• AW., 
218.) 

A testator devised and bequeathed two freehold houses. to his daugh- 
ter, her heirs and assigns, with all the furniture in one of the houseiL 
*' for her own sole use and benefit." Held, that these words applied 
to the furniture as well as the house; and that the daughter having, 
after the testator's death, intermarried with K., who afterwards became 
a bankrupt, was entitled, as against the assignees, to the whole of tbe 
furniture for. her separate use.— Zn the matter of KiUtck and Ladd^ 
3 Montagu D^on 4* Degex R., p. 480. (1845.) 

{Lewin cited Adamson v. AmUtage, 19 Vee , 416 ; Mo Parte Ra^^ 
1 Madd., 199 ; Nfwlande v. Paynter, 4 Myhie Sf Craig, 408. 

Sioanston and Wood, contra, cited Tyler v. LaJce, 2 Riies. %f M,, 183 ; 
and 4 Simons, 144 ; Massey v. Parker, 2 Mylne ^ Keen, 174 ; TuUM 
V. Armstrong, 4 Mylne %f Craig, Zll.) 

Where the husband disagreed with his wife and separated from fa«r, 
and the state of feeling between them was hostile, and he was absent 
in a distant State, the mere circumstance of the wife's having pos- 
session of the husband's bond does not cause a presumption that he 
delivered it to her, with authority to receive the interest upon it. 
Nor is such presumption raised by the husband's having turned her 
away without reasonable cause, and without providing the means of 

support. 4\ \ 

The husband is not liable for money lent to the wife to procure 
necessaries, unless at his request ; and it is the same as to an infant 
But in equity, if a debtor to the husband has paid money to- the n^ife, ^ 
aod she used it for, necessaries, where the husband turned her away 
without cause, the debtor is permitted to stand in fhe^ place of the 
cnsditor and defalk the money advanced is a suit for the debt. Unlets 
it be shown the kuebcuid turned away His wife without cause, be will 
not be liable for necessaries furnished het.^^Walher v. 
7 Watts 4" Sergeant's R„ p. 83. (1845.) 
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(Keicnbdt, jS.. rated 2 Kent'i Cam,, l46 ; Probart v. Krouth, 2 Esp^ 
' 472, note; Harris v. Lee, 1 P. TT/w*., 483 ; Pr<?c. in Ch., 502 ; 2 Eq. 
Cases, 4hr^ 135 ; Earle v. Pc(/fo. 1 Sa^A;., 387 ; Clattcy an Mar. Wom^ 
53; MarloUf v. PiefcW, 1 P, Www., 558.) 

Where a wife carried on in her husban3 s absence the business of 
a shop, and by bis authority attended to all the receipts and paynnents ; 
HeUh in an aatioA of replevin by the husband, that a staterpent made 
by the wife to the landlord, on the occasion of her paying him Feot 
for another person, that she would pay the rent of the shop on a future 
day, and admitting its amount, was not evidence against the husband 
of the terms of the tenancy. — Merideth v. Footner, 11 Meeson ^ Wels- 
hy's R,, p. 202. (1844.) 

A conveyance of land to husband and wife jointly, vests them both 
with the entirety ; and on the death of one, the whole title survives 
to -the other. — DickiTtson v. .Codwise, 1 Sandford*s Ch* R., p. 214. 
(1846.) 

(The AasMTANT Vice Chancellor cited 2 Kenfs Com,, 132, {2nd 
ed,); Jackson v. Stevens, 16 J! ii*, 110; Jackson v. McConneUj 19 
Wend., 176.) 

Conveyances of real estate made after marriage for the purpose of 
vesting the title in the wife, the husband being at the time insolvent, 
were held fraudulent and void, not only against existing, but subse- 
quent creditors. — Beach v, WAite, 1 Walker's Ch, R,, p, 495. (1845.) 

(Drake cited Hbv. on Fraud, 7.') ; Reeve Dom, Rel., 176, 180 ; 8 
Wheat, 229 ; Fonh, Eq., 205 ; Criimore v. North America Land Co.g 
1 Pet., C C. R., 460 ; Thompson v. Dougherty, 18 Serg. Sf Rawle, 448 ; 
3 Dessaus., I ; 3 J. C R., 500 ; 11. Mass., 421. 

The Chancellor cited Richardson v. StnaUwood, Jac. 552.) 

M. gave his acknowledgment in these words: — " Borrowed of Mra. 
E. H. B. S750, Nov. 5, 1829," the said Mrs. E. H. B. being then a 
feme covert : her husband died. Held, the action survived to her to 
recover the money ; and no debt due from the husband can be set off 
against the claim of the vrife. — May y. Boisseau, 12 LeigKs R., pi 512. 
(1844.) 

' This was an action of debt, brought in the Circuit Superior Court 
of .Chesterfield^ by Sarah BaisseaUj widow of Edward H Boisseau, 
against John F. May, for $750 lent to him by Sarah Boisseau during 
her husband's life. The declaration made profert of a due bill or pro- 
missory note, which wajs in these words :— "Borrowed of Mrs. E. H. 
Boisseau. 750 dollara, November 5, 1829. (Signed) J. F. Mat." 
The defendant pleaded nil debet. 
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At the trial the plaintiff gave in evidence the due bill .above men- 
tioned, and then the defendant offered in evidence a bond executed . 
bjf Edward H. BoisseaUy the husband, in his life time, to the defend* 
ant, dated the 26th November, 1825, promising to pay hi mi on or be* 
fore the 26th December then next ensuing, the sum of 1749 dollars; 
and a deed of ttiftst, executed by Edward H. Boisseaut in his life 
time, dated the 29th May, 1829, whereby he acknowledged the debt 
due to May, of 1749 dollars, with ^interest from the 26th Noveniber^ 
1825, by the bond above mentioned, and a further debt of 4504 dol- 
lars with interest from the 29th May, 1829, for which debts the deed 
provided security^ and he offered further evidence by endorsements ' 
by him. made on the said bond for 1749 dollars, and on the deea of 
trust that he had given Edtoard H, Boisseau full credit for the 750 dol- 
lars for which this suit was brought, which endorsements werp as fol- 
lows : endorsement on the bond, " 1829, November 5. By this amount 
per my due bill to Mrs. Boisseau, which you are to return and take a 
receipt in part hereof for 750 dollars'* ; endorsement on the deed of 
truRt, ** The .debt herein first mentioned as due by bond, will be en- 
titled to a credit for 750 dollars, received from Edward H» BoisseaUf 
on the 5th November, 1829, for which he took a due bill or memoran- 
dum from me as for so much borrowed of his wife by me, when the 
said memorandum is retunted or cancelled. (Signed,) J^* F. May** 
And that the defendant had allowed Edward H. Boisseau credit ior 
the 750 dollars for which this suit was brought, in part of Edward //• 
Boisseau*s bond to him for 1749 dollars. The plaintiff^s counsel object- . 
ed to the introduction of this evidence, arid the court excluded the 
same ; to which the defendant excepted. And the evidence, (excla- 
dve of the bond for 1749 dollars, and the deed of trust and*the en* 
dorsements thereon) being all the evidence in the cause, the defendant 
moved the court to instruct the jury, that if they believed the facts 
above stated as having been proved by the defendant, the plaintiff was 
not entitled to recover in this action ; but the court refused so to 
instruct the jury, and instructed them that the right of action upon the 
due bill on which the action was brought, was in the plaiiftiff, she hav- 
ing survived her husband, to which opinion the defendant excepted. 

Verdict and judgment for the plaintiff for 750 dollars, ^ith interest 
finom the 5th November, 1829, till paid, and the costs ; to which judg- 
ment, May obtained from this court a supersedeas^ 

Macfarland and Rhodes, for plaintiff in error. 

Taylor and Leigh, for defendant. 

Allen, J. It may be considered as well settled, that when t&e con 
sidoration moves from the wife, as for her personal services, or for a 
•debt to her dum sola, or on account of her real estate, or for a legacy 
to her, or where & bond oi;- promissory note is given to her, which of 
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tfaenoselveti iipport a eonuderation, she may j<hd her husbaod iiv an 
aodon, and the cause of action will snnrive to her. The authorities ara 
roTiewed and commented on in the case of PhiUUkirk, et «£., v. Pluck- 
well, 2 Mau. Sr Selw., 393 ; and Nash ▼. Nash, 2 Madd., 133. The first 
ease was on a promissory note given to the wife. The circumstances 
under which it was given are not set forth; h\it J^ard EUenboraugh 
said — *' If it had been necessary to state a consideration, there might 
have been weight in the argumenty-but hi^re, is not the wife the meri- 
torious cause of the action ? She is the donee of the promissory notOi 
and it is acquired through her, and the note is a thing which of itself 
■* imports a consideration." The case of Nash v. Natkn was in Chan- 
cery ; butithe question arose on a promissory note given to the wife. 
The facts showed she was the meritorious cause, and it was held the 
action si|rvived. 

The instrument of writing in the present case is not a promissory 
note. It is not an engagement to pay to the wife, by an instrument 
which in law is presumed to have been made upon an adequate conside- 
ration. The instrument is mere evidence of a .consideration, from 
which a premise may be implied. But does it furnish conclusive evi- 
dence that the consideration moved from the wife ? It does not to my 
mind. Property in possession of the wife, by legal intendment, be^ 
longs to the husband. If, in reality, this had been the money of the hus- 
band, lent by the wife, could it be maintained, that, by taking an 
acknowledgment of the loan to herself, the interest of the husband 
was thereby divested if she survived ? Upon proof of the fact, would 
not his representative be entitled ? If h^ would, what is there to pre 
Tent the maker, who has a claim against-the husband, from showing the 
iact % We must look, in this case, to the consideration set out : there 
being no express promise, importing a consideration moving from the 
promisee, we must see the consideration set out from which the implied 
promise is raised. That consideration is money loaned by the wife ; 
It may or may not be Aie separate estate of the wife ; being persoa- 
alty, in legal intendment, it belonged to the husband. 

In the caA of Holtnea 4" Wife v. Wood, cited in Weller v. Baker, 2 
WiUi., 434, asnttnpsit was brought for a cure by the wife and for medi- 
cines and plaisters. It was held, on demurrer, that the husband and 
wife could not join for the medicines and plaisters : they belonged to 
the husband. But it might with as much reason have been insisted 
there, that the medicines and plaisters were the separate property of 
the wife, as it could be here, that making an instrument acknowledging 
the borrowing of money from the wife, was conclusive evidence that 
the money was the separate estate of the wife 

The court, it seems to me, by excluding the evidence of set-off offer- 
ed by the defendant, undertook'to decide the question of fact ^pon the 
face of the instrument. The instrument furnished evidence, strong 
evidence, that the money viras hers, and that the defendant knew it. The. 
vet- offs offered, would, in my opinion, have strengthened the presumption 



HUSBAND AND WVB. 13$ 

ariftiDgfrom the iaceof the instrument. For, if the defendant had not 
known he was dealing in reference to the separate funds of the wife, 
the regular course would have been, to have executed a receipt to the 
husband for so much paid, instead of making the instrument he did. 
But these were circumstances to be considered and weighed by. the 

I think, therefore, the court erred both in excluding the proof ofleredl 
by the defendant, and in giving the instruction in the terms it did. By 
declaring the right of action was in the wife, having survived to her, it 
tindertook to determine upon the weight of the evidence, and in effect 
decided that the instrument, on its face, conclusively showed that the < 
consideration moved fh>m the wife. The proper instruction would 
have been, that, if from thb facts the jury believed the consideration 
stated moved fi'om the wife, then the right of action was in the wife, 
and the defendant, in that case, would not be entitled to set-off against 
her demand, the debt due to him by her deceased husband. 

Stanard, J. The material question argued at the bar, and I think 
the only one that arises on the record, is that propounded by the instruqo 
tion moved for by Alay. If the action is sustainable, it is so because 
the right to it survived to the wife, notwithstanding her coverture at the 
time the acknowledgment was given. If it did survive, the separate 
debt of her husband could not (but under special circumstances, which 
do not appear) be used as a set-off to extinguish her claim ; and if it did 
not survive, the set-off was of no use, because there was no claim to be 
repelled or satisfied by the set-off 

The criterion by which the question, whether the action survived t6 
the wife is to be resolved, is furnished, by ascertaining whether,. in the 
particular case, had the husband sued in his lifetime, he might have 
sued in the joint names of himself and his wife ] If the claim be such 
that the husband must or might have joined his wife in the action fur 
it, then, if it remain at his death outstanding and unappropriated by 
him, the action survives to and may be brought by the wife. The ques- 
tion then, is whether, if the « action had been brought by the husband 
in his life time, he could, on what appears, have brought and maintain- 
ed it in the name of himself and wife ? The counsel for the plaintiff 
in error, by an ingenious and discriminating analysis of the many cases 
bearing on the question (the seeming conflict and incongruity of which 
induced the court, in one of them, to characterize them as a farrago,) 
deduces the conclusion, that the wife may be joined, wherever the con- 
tract is made with her and the contract per u, imports consideration, 
dispensing with the averment of consideration ^in the pleadings, or 
where on the face of the pleadings, the wife is the meritorious cause of 
the action. If this deduction be accurate, still for the adjudication of 
the question whether the particular case comes within the latter part 
of it, it is necessary to enquire what are the cases in which the wife 
can justly be said to be the meritorious cause of the action 1 Confase- 
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^ly among these are the cases in whicb the transaction or contract, 
which is the foundation of tho action, is with the wife for her special 
service, or the consideration is one in which she has an interest, or 
which her husband. claims through her. In these she may be joined in 
the action anH *,t will survive^ 

Here, the action is brought for a debt, and the declaration vouches 
an acknowledgment of that debt to the wife. The debt contracted is 
for money borrowed of the wi^fe._ If the money borrowed was the 
money of the husband, then neither the services of the wife are the 
foundation of the action, nor is the consideration one in which she had 
i any interest, or which the husband claims through her : abd so, she 
could not be joined in an action for it : but if the money was the wife'a, 
as bet.ween her and her husband, then she might well be joined. Could 
she have such title 1 This -was denied by the counsel for the plaintiff 
in. error; and he maintained the broad proposition, that, though the 
wife may be entitled to separate interests to which the rights of the 
husband would not attach, yet when money comes to her possession, 
though it be the produce of her separate estate, it instantly becomes the 
money of the husband. That proposition is inconsistent with well 
settled doctrines. So far from money, the proceeds of separate pro- 
perty of the wife, being subject, so soon as it reaches her hands, to the 
marital right, it does not become so even when it reaches the hands of 
the husband ; and if it comes to his hands, and he uses it without the 
wife's consent, express or implied, he becomes indebted for it, and his 
estate is liable for the debt. — 2 Roper an Prop,, 227 ; Parker v. Brooke, 
9 Ves,, 583. The wife then, may have had an^nterest in that which is 
the subject of this action ; and the transaction out of which the action 
arises, is one between her and the plaintiff in error. 

It is equally 'true, that the acknowledgment alone does not conclu- 
mvely show that she had such interest ; the money may have belonged 
to her husband, and if so, no action could have been supported in the 
name of the husband and wife during the coverture, or in her name 
after his death. When nothing but the acknowledgment appears, how 
is the question to be decided, whether this is to be considered a claim 
in which the wife had an interest, or one for which the husband only 
could sue 1 

My first impression was, that this was a question for the jury ; and in 
that view, that while the court was right in overruling the motion to 
instruct the juiy that the action could not be sustained, it was wrong in 
instructing them that the action survived, for by that instruction the 
court decided the question of fact, that the wife was entitled to the 
money which was the consideration of the acknowledgment, and so 
improperly intercepted the decision ^the^.ieof by the jury. And pursu- 
ing this view, I should have concurred with Judge Allen in the result^- 
to send the cause back, with directions to receive all the evidence, and 
leave to the jury the decision of that quest on of fa t, under an in- 
struction that they wore at liberty to irier viterest in the wife from the 
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acknowledgment of the debt being made to her, and that the indebt* 
edness of nie husband to the party who gave the acknowledgment, 
strengthened the inference of such interest in the wife. But a further 
consideration of the case has satisfied me that the instruction waa 
proper. The exception ascertains all the evidence in the case, given or 
offered, and the instruction to the jury was sought by the plaintiff in 
error upon the whole evidence. The acknowledgment was of a trans- 
action netween the wife and him. ' That transaction was one which 
entitled her .to the action, if the consideration was one in which she had 
an interest not absorbed by the marital rights of her husband. It im- 
ported an admission by the plaintiff in error, that such interest existed; 
and although such admission might not preclude evidence of a state of 
facts showing the non-exist^ce of such an interest, yet none^ such waa 
in proof or offered to be proved. It was incumbent on the plaintiff in 
error, to furnish such proof: and the instruction of the court, that the 
action survived, taken in reference to the case before it, is nothing more 
than that it was tncufnbent on him, to control the implication from the^ i 

transaction and the acknowledgment, by^proof of other facts which had 
not been furnished. When the consideration dues not appear, the j 

court intends, if the contract or transaction be with the wife, that she * 

is the meritorious cause of it. 

So, in the case of PhUliskirk v. Pluckioell^ 2 Maude. ^ Selw,, 393. 
Bayley, J., supported the action in the name of the wife, the note 
being given to her — saying it did not appear, negatively, '' that the wife 
was not the meritorious cause of the action," and because it might 
have been given for a debt due to her dum sola. If when no consider- 
ation appears, and the contract is with the wife, the court sustains the 
action in her name, because the consideration may have come from 
her, and will so intend unless the contrary appears ; when the conside- i» 

rration which does appear, is one in which her interest is acknowledged 
by the contract, and which she may possess, and that interest is not dis- " 

avowed by the husband, the court will make the mtendment, unless the a 

contrary appears. j; 

The accuracy of the deduction depends on the compass given to that 
part of it which refers the right of joinder of t^e wife in the action to 
her merit or agency in causing it. My impression is, that the rule 
furnished by a correct generalization, more fitted for practical use, may 
be thus expressed. Wherever the action-is on an exprey contract with 
the wife, or the husband and wife, the wife may be joined, unless .the 
consideration averred in the pleadings or shown in pr9of on the trial, 
be one in which the wife cannot be intended to have an interest : and 
in every such case, if the Interest of the wife be not disaffirmed by the 
husband by the appropriation of the cause of action to his sole use, the 
wife surviving will be entitled to it. The cases from which the rule is 
extracted, which reconciles many seeming discrepancies are HiUiardy. 
HanAridge, AUyn, 36 ; PraU etiacv. Taylor, Cro. Eliz., 61 ; Bresiyhrd 
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▼. Buikingham. Cro, Jae., 77 ; AihoU ▼. Blojidd, Cro. Jae^ 644 ; &({- 
good V. "Way, et ux., 2 W. Blacks.; 1236 ; Fkil/iskirk et vx, y. PlunkweO, 
2 Mauh. if Selw., 393 ; Nash r.Nash, 2 Madd,, 1 33 ; Garforth v. Brad- 
ley, 2 Ves. Sem^ 676 ; Richards v. Richards^ 2 Bam. if Adolph,^ 447 ; 22 
Eng. Com. Law, R., 119 ; Wills v. Nwse, 1 Adolph. 4* EU., 65 ; P« 
jBi^. Cbm. Low, /i. 40. 

Cabell, J. It is important to understand the true nature of the 
question raised by the bill of exceptions in this cause. I do not un- 
derstand it as relating to the /brm of the action, but to the right of the 
plaintiff to bring any action for the debt claimed in the dec«aiation. 
The writing described in the declaration is not a specialty ; nor is it 
a promissory note for the payment of money, for there are no words 
which indicate a promise, or obligation. S" accountability, on the part 
of the defendant. It is a mere acknowledgment of having borrowed 
money from the plaintiff. It might therefore admit 'of question, 
whether the plaintiff could declare upon it, as she has done, as a prom- 
issory note, or instrument creating, propio tngcre, an obligation to 
pay ; or whether the action ought not to have been either debt, or tn<2e- 
iUatus assumpsit, for money borrowed ; in both of ^vhich cases the note 
would be used merely as evidence of the debt. But such a question 
relates merely to the form of the action, and could only be raised by 
demurrer to the declaration. The true question intended to be Raised 
Vy the bill of exceptions in this case, is whether, admitting the form of 
the action to be correct, the right to institute it survived to the wife on 
the death of the husband t It is certain that the court below so re- 
garded it. 

It is undeniably true, that all choses in action due to the wife, 
whether they come to her before marriage or during the coverture, 
may be sued for and recovered by the husband ; the former, by suit in 
the name of the husband and wife ; the latter, by suit in the name of 
the husband and wife, or in the name of the husband alone. It is 
equally true, however, that if the husband fail to recover them during 
the coverture, the right to recover them survives to the wifa — Co, lAlL, 
351. The husband in this case, having died before the wife, the ques- 
tion whether the action survived to the wife, would seem to be resolv- 
able into another, viz : Whether the chose in action evidenced by the 
writing described in the declaration, was, or was not, in its origin aod 
nature, a valiu chose in action due to the wife, or to the wifs anS to the 
husband jointly ? If the writing in this case had been a promissory 
note. \ think there could have been no doubt on the subject. In Phil- 
liskirk v. PluckweU, 2 MauJe, df Selw., 393; the action was brought in 
the name of husband and wife, on a promissory note executed to the 
wife during coverture, for value received. It was objected that ab the 
note appeared to have been given to the wife alone, during coverture, 
ttid did nut state on the facA of it, that it was on account of anj meri- 
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bat it was lield that a promissory note to the wife imports vf itself a 
consideration on the part of the wife, and shows her to be the merito« 
rious cause of the action, and consequently that the action was well 
brought in the name of husband and wife. And wherever the action 
might have been brought in the name of husband and. wife, the action 
florviyes to the wife on the death of her husband. And these princi- 
ples were recognized in Nashya Nash, 2 Madd., 133. 

But although this is not a promissory note, does it not sufficiently 
i^pear that the wife was the meritorious cause of action ? Here is an 
acknowledgment by the defendant, that the money claimed in the suit 
was borrowed by him of the plaintiff, A wife may have in her hands 
money over which she has a control as independent of her husband as 
if she were a /erne sole. It may be money which she holds as an ex- 
ecutrix, administratrix, trnstee, or attorney in fact ; or it may be money 
which has been conveyed to trustees for her separate use and benefit, 
and which has been put into her hands by her trustees for supplying her 
wants as occasion may require. In all such cases the law recognizes 
the rights of the wife to the money, as distinct from those of the hus*- 
band. If the money had been borrowed as the money of the husband, 
the written acknowledgment given by the defendant as evidence cr 
the transaction, ought regularly to have stated, and probably would 
have stated, that the money was borrowed of the husband and not of 
the wife ; or if the money had, in fact, been the husband's, I presume 
it would have been competent to the defendant to prove the fact on the 
trial, and thus to show that this never was a chose in action of, or due 
to, the wife. But no such evidence was offered. The case stands on 
the mere acknowledgment of the defendant What is its effect as tea* 
timony in the cause ? Let it be remembered that the defendant, by 
his motion, has referred its effect to the decision of the court I am 
clearly of opinion, that as a married woman may have money separate 
and distinct from all right or control on the part of the husband, such an 
acknowledgment as that contained in the declaration (an acknowledge 
ment that the money was borrowed of the wife) is not only proof of 
the fact of borrowing, but imports of itself pritna facie that the money 
was the wife's and not the 'husbands's ; and that there being no oppo* 
sing testimony, this presumption becomes conclusive. If this be so, it 
is manifest that the chose in action was due to the wife, and that she is 
the meritorious cause of the action ; and consequently, that the action 
survived to her on the death of the husband. 

I am therefore of opinion, that the court below acted correctly in 
refusing to give the instruction that was asked, and in giving that 
which it did give. There was no invasion of the rights of the jury ; 
for where, as in this case, all the facts are admitted, except such as the 
law implies from those which are admitted, it is the province of the 
court to decide the question whether the action survives or not 

I shall now briefly advert to that part of the defendant's exceptions 
relating to the exclusion of certain evidence offered by him [Here 
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the judge Btated the evidence.] The purpose of the defendant ilfay» 
in offering the bond and deed of trust in evidence, was to prove that 
Edward H, Boisseau was, at the date of the note sued on, and had 
been for a long time before^ indebted to him in a much larger suin than 
the amount of the note sued on, and his purpose in offering the en- 
dorsements in evidence, was to prove that be, " the defendant, had 
allowed .Edtoard H. Boisseau a credit for the money specified in th«* 
said note, in part of the debt due by the bond«'' Now, without deci- 
ding whether the court was right or wrong in rejecting this testimony, 
I am clearly of opinion that, admitting it to have been erroneous, it is 
; an error of whicfi the appellant cannot take advantage. No man is 

allowed to take advantage of an error which did not, and could not, 
injure him. This testimo^iy would have proved almost to a demon- 
stration, that the money borrowed was not the money of Edward Jff, 
BaisseaUt and in so doing would have destroyed the pillar of May's 
defence. It also disproves the fact that credit had 'been given for the 
money on the penal bill ; the credit was entered upon a condition that 
has net been performed. 

TAe judgment is affirmed 
• 

IMPLIED WARRANTY. 

Plaintiff purchased from defendant a negro boy who was^lame {ram 
a wound in the foot^ for a full price, and took a bill of sale without 
warranty of soundness. The plaintiff was informed^ by defendant of 
the wound, and before purchasing, got a physician to examine it, who 
thought that it was fidight and would soon heal. The boy died a few 
day^ after with lock-jaw, produced by the wound in the foot. The 
plaintiff not having been misled by any false suggestion or concealment, 
it was held that there was no implied warranty of soundness. 
; As a general rule, no implication of wari;aniy arises where the pur- 

«: chaaer knows of the disease from which the death or injury arises, an J 

fails to take an express warranty. — Miller v. Yarbcrough, 1 Richard 
son's R.^ p. iS. (1845.) 

* 
This was an action on the implied warranty in the sule of a negro, 
the price of whom was paid at the time of sale. The defendant ex- 
hibited for sale, at the sale dayf in February, 1843, two negro boya 
His price for both was $850. One was bought by the plamtiff and 
oonveyed to him at the price of $462 50. At the time of the sale thiy 
boy was lame from a wound in the foot with a nail, but no deduction 
was made in the price on account of this. The seller said he was noi 
so lame as he had been. It was regarded as a slight injury, in no way 
afiEecting his value. At the request of the plaintiff, Dr. Norwood ex 
amined the wound. He thought it slight and that it would soon heal» 
ma there was apparently a healthy suppuration of the wound. No- 
thing was said as to who was to lisk the wound at the time of the ex- 



kminftdoQ. Boih were preB6u(. The defendant aeemed^ as Dr. Nor- 
wood said, to think lesf fayorahiy of tlie wound than he did. The nale 
was concluded soon after the examination. It was clear the plaintiff 
did oo( tbiok therje was any risk in the wound. The vveather was 
exceedingly cold, the boy badly clothed, and wore an old pair of 
boots ; all of which, no doubt, aggravated the wound. The purchase 
was made on Tuesday, and the boy was sent by the plaintiff to the 
house of a Mr. Barr, three miles from the Court House where the trade 
was made. He was well taken care of. Two days after he was • 
affected with convulsions ; medical si^ was called in, but he died on 
the Sunday after with lock-jaw, produced by the wound in tHe foot* 
Mr. Martin^ an attorney, drew the bill, of sale on the application of th^ 
defendant The bill contains no warranty except of title. Mr. Mar- 
tin's evidence was as follows : 

*' Something was said of warranty of soundness* between : Im and 
the defendant. He advised him to leave it out, but does not remember 
whether this was advised because there was to be no warranty in the 
sale, or bepause it was useless. A good deal was said about the injury 
of the foot; understood the boy was, to some extent, disabled. - He 
cannot tecoUect any thing that wassaid^ but his impression now is, that 
the plaintiff was to take the boy as he was and risk his getting well 
The plaintiff was to take the negro subject lo the disease in the foot.*' 

Tr was in evidence that the defendant, on one occasion, proposed to 
strths the mt^ter on these terms. The boy belonged to his brother in 
Alabama, and the loss should be divided equally between himself, his 
brother, and the plaintiff, each to lose one-third. 

The jury were instructed by the presiding judge, that the law im- 
plied a warranty from the fiact that a full price was paid, but that this 
would be rebutted. 

1. Where there was an understanding between the parties that there 
was to be no warranty, and if Mr. Martin's recollection was correct, 
then they should find for the defendant, 

2. Where the disease was known to the buyer, and he purchased on 
his own judgpneat of the effect of the disease, in such case no impli- 
cation of warranty would arise : but where the injury was slight and 
recent, and ordinarily attended by no dangerous results, ana it was 
not supposed at the time that the value was in anv way impaired per- 
msnently-^in such case he thought the purchaser s knowledge of the 
fact did not exclude the implication of warrantv. ^ 

The jury found for the plaintiff $450, and the defendant appealed oo 
the grounds, 

1. Becaase it is reapectfully submitted, his Hdnor erred in charging 
the jury, that although the plaintiff had the wound in the negro's foot 
examined by a physician, and there was no warranty of soundness in 
the bill of sale, a warran^f might be implied, if the e\tent of the injury 
was uuknowo to the parties at the time of sale. 

2. Because the proof was clear and abundant* that th^ plain tiff took 



** i 



140 ^ IMPLBD WARRANTY 

the negro with a knowledge of the wound, and fiabject to all the con* 
sequences that might result from it, and without any warranty, express 
or implied. 

3. Because the verdict of the jury is contrary to law and the- e?i* 
d^nce of the case. 

Burt 4r Cunningham, for the motion* 

Perrin, contra. 



Curia, per Eyans, J. — The presiding judge reports that he chargred 
the jury " that where the injury was slight and recent, and ordinarily 
attended by no dangerous results, and it was nut supposed at the time 
that the value wa^ in any way impaired permanently, in sucn case I 
thought the purchaser's knowledge of the fact, did not exclude the 
implication of warranty." 

If there was error in this charge, then a new trial must be ordered. 
Since the decision of the case of Shoolbred v. Timrod, 1 Bay, 324, a 
greal many cases have arisen in our courts, in which there seems to 
have been an anxiousdesire to limit* rather than enlarge, the principle 
of that case.- -Porcher v. Caldwell, 2 McM., 329. The reason by 
which that case was decided, seems to me to be, that where there is a 
latent disease from which loss has resulted, it should rather fall on him 
upon whom it«would have fallen had no sale been made. Tho negro 
had the infection of th^ small pox on him at the time of the sale, and 
its subsequent development was an inevitable consequence. But 
where the immediate cause of death was but a remote and contingent' 
result, and not a necessary one, it may I think, be well questioned 
whether the seller would be liable on the principle of. the case of 
Timrod v. Shoolbred. 

In that case, the diisease of which the negro died was the inevitable 
result of the previous infection ; but in this case lock-jaw is by no 
means a necessary' or even usual result of a puncture of a nail in the 
foot. As was said in the argument of the case of Hart v. Edtoards, 2 
Bail., 307, who can undertake to say the negro, in this case, would 
have had lock-jaw if he had remained the property uf tlie seller ? But 
this distinction is not necessary to the decision of this case ; I have 
noticed it only because it seemed to be consistent with good sense, and 
as a fair inductio* from decided cases. In the case of Hart v. Ed- 
wards, the court said the purchaser had notice of, and the evidence 
•hewed the negro died of the disease cr its inciflents,^nd if bethought 
proper to purchase without warranty against its consequences, be was 
bound by it. In Williams v. Vance, Dwdlt^y, 97, the purchaser was in- 
formed diat the negro had been exposed to the infection of the raea* 
ales; he afterwards died of ''secondary weasles (the sequation of 
measles proper'') and it waA held that the rule caveat emptor applied. 
In the case under consideration, the plaintiff was informed of the 
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wound in the foot ; he did not rbly on what was said bj the seller, that 
*'he was not so lame as he had been," but had him examined by a phy- 
sician, whose opinion was, " that the wound was slight and would 
soon heal, as there was a healthy suppuration.'* The notice of the 
wound given by the seller, the examination of the physician at the re- 
quest of the buyer, and the subsequent taking a bill of sale, without 
any warranty of soundness, all concur in the conclusion that there was 
no intention on the one side, or expectation on the other, that the seller 
was to warrant against the effect of the wound in the foot. The law 
never impliea a waoranty against the intention and understanding of 
the parties, and this intention may oflen be inferred from their conduct 
as well as from express words to that effect. This case was said, in the 
argument, to be like the case of VeTming v. Gantt, Chetjes, 87. lathat 
ease the purchaser was told that the negro had a shortnesf of breath, 
supposed to be occasioned by a fall from a horse a short time before, 
and the court says expressly, and the decision is put upon the ground 
** that the notice received that the negro had had a fall, to which bis 
short breathing was ascribed, was scarcely a reasonable intimation that 
such short breathing might arise from some fatal malady, so as to put 
Venning on his guard.'' The negfodied of a complication of diseased 
lungs and dropsy of long standing. In that case the question is stated, 
** could notice of an affection dscribed to an accidental cause, put any 
but a very suspicious mind on its guard against chronic constitutional 
disease." The same principle governed the ease of Habersham y. 
RodrigueSf where the seller refused to warrant, but assigned an untrue 
reason for it. In both these cases tUe purchaser would have failed to 
recover,' but that he had been deluded by the untrue reason assigned 
for the shortness of breathing in the one case, and the refusal to war- 
rant in the other. In this case there was no false suggestion calculated 
to mislead the plaintiff ; on the contrary, the doctor said the defendant 
•eemed to think less favorably of the wound than he did. *I am satis- 
fied the circumstances stated in the report, that the disease was recent 
and not ordinarily attended with dangerous results, does not authorize 
our adding this to the exceptions to the general rule, that no implica- 
tion of warranty arises whefe the purchaser knew of the disease from 
which the death or injury arose, and did not secure himself against its 
consequences by an express warranty. 

The motion for a new trial is granted* 

INADEQUACY OF PRICE. 

Mere inadequacy of price is not sufficient to set aside a contract, un- 
less it is HO gross as to furnish evidence of fraud ; in the lan8:uage of 
Lord Thurlow, in the case of Gwynne v. Heaton, I Bro. Ch, ti., 9, 
** there must be an inequality so strong, gross and manifest, that it 
must be impossible to state it to a man of common sense without pro- 
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ihicing an exclainstioti «c tbe inequality of it.**^^Newmah v Meei, t 
Freeman 8 Ch. R,,p. 441. (1844.) 

(The CflANCELLoa cited Butler y. HoikaU^ 1 Des$.^ 652 ; VSaJl y 
Kinney, 3 Caw-, 590.) 

Inadeqaacy of price, where it is so gproaa and palpable as of hself 
to appear evidence of actual fraud, may be simicient to induce the 
court to stay the exercise of its discretionary power to enforce a 
specific performance, and leave a party to his remedy at law ; but 
inadequacy of price merely^ without being such as to prove fraud con- 
clusively, IS not a good objection against decreeing a specific perform- 
wac^.'-^Burtch y. Hogge, 1 HarringUni'9 Ch. R.,p* 31. (1845.) 

I INDICTMENT. 

"So penalty incurred .during the continuance of a law, can be 
enforced after its expiration or repeal, without a saving clause or 
special provision to that effect — State v. Baltimore and OhioR. R, Co^ 
12 GiU if Johnson\ R., p. 399. ( 1 845.) 

(Stephen, J,, cited 1 Kent's Com.,'A66 ; Yeaionv. The United SUOe^ 
B Cranch, 281.) 

INDICTMENT— SENTENCE. 

Where the caption of an indictment stated that the court was held 
for the county of S., at the court-house in the town of R. ; and the 
town of R., in S. county, was incorporated by an act of the legislature, 
and by another act of the legislature the county site of the public 
buildings of S. county, was located in said town of R. ; Jield^ that the 
caption of the indictment sufficiently showed that the court was held 
in the place designatt^d by law. 

Numerical figures are admissable in an indictment to express num- 
bers and dates. If, however, the figures be illegible, the indictment 
will be bad for uncertainty. 

Where the record shows that the jury who convicted the defendant 
in an indictment, were summoned by the deputy sheriff, it win be no 
objection to the verdict that the court below dismissed the sheri£f from 
the duty of summoning tal£s jurors. 

Where a slave is killed by his master and overseer,, or either, in in- 
dicting chastisement upon him, the rules of the common law upon the 
stibject of murder, will regulate the character of the ofience. 

By statute of this State (Mississippi,) the master may be indicted 
in case of cruel or unusual punishment inflicted by him, for a battery 
upon his own slave. 

What is crael or unusoal punishment of the slave, is matter ferthe 
consideration of the jnry. 

Mere intoxication is no extenuation or excuse for crime, in th^ 
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' ti«w of the law. It may be a circumstance for the consideration of the 
the jury upon the questiottv of intention or malice on the part of the 
offender. 

The fact that motions to quash the venire facicu^ and for an alia9 
venire facioB^ were made after the arraignment, and before the trial of 
the prisoner, and in his absence were overruled, will be no ground of 
exception to the verdict of the jury. Such motions might have been 
overruled by the CoUrt on accqunt of the absence of the prisoner. 

Sentence of the Court, pronounced upon conviction of the prisoners 
of manslaughter, in the absence of the prisoners, is erroneous. Their 
presence is essential to the validity of such sentence. 

A sentence of the Court, inflicting the punishment of imprisonment, 
not affixing the date from which the commencement of the punishment 
shall date, will be erroneous. 

Where there is no objection to the verdict of the jury finding the 
prisoner guilty of manslaughter, but the sentence of the Court is de- 
tective, the judgment will be reversed without disturbing the verdict, 
and the cause remanded, with directions to pronounce a correct judg- 
ment — Kelly and Little^ v. State of Mississippi, 5 Smeeds and MarshdU*9 
R., p. 518. (1845.) 

In error, from the Circuit Court ot Smith county. 
^ At the April term, 1844, of the said Court, Archibald Keily and 
Archibald Little, were indicted jointly, for the murder of " one Jack, 
a negro man, the slave of the said Archibald Kelly.*' On the 16th day 
of April 1844, the prisoners were arraigned, and pleaded not guilty, 
and on the 26th of April were convicted, by the finding of the jury, of 
manslaughter in the first degree, and were sentenced to confinement in 
the Penitentiary for seven 'years. 

The indictment was in the Common Law form for murder, except 
that in the.caption, the grand jurors are not stated to have been sworn 
to inquire *' for the State of Mississipi,'' &c. 

The record, by the bill of exceptions, shows that the special venire 
for the trial- of the prisoners and the residue, of the regular panel of the 
term were exhausted without obtaining the requisite number of jurors, 
and thereupon the Court, being satisfied, as it alleged, that the Sheriff 
was *' grossly ignorant of his duties as sheriff*,'* but '' there being no 
Droof of partiality or corruption in the sheriff*,*' dismissed the Sheriff 
from service in summoning tales jurors, and directed James Somers, a 
deputy in attendance, on the Court, and waiting on the grand jury, to 
proceed to summon a sufficient number of ^o/^ jurors, there being ^o 
Coroner in the county. The reason assigned for this opinion and action 
of tlje Court was, that the Sheriff had summoned, on the special 
venire^ several of the grand jurors by whom the indictment waa 
found, as Well aa others of the oiiginal v^ire, and several of the 
jury of inquest, and before this action was had, the District Attorney 
had moved the Court to qoas^ the special venire^ and for an alias special 
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tenirefadcu, on the ground that the sheriff had been guilty of partialftj 
and corruption in summoning improper jurors, both of' which motions 
had been overruled. The prisoners excepted to the discharge of the 
SherifT, and the direction of the duty of summoning to^« jurors, to the 
deputy. The same was afterwards assigned as the ground of a motion 
for a new trial by the prisoners, which was overruled, and for this the 
prisoners also excepted. The record shows, that the prisoners were 
arraigned on the 22d of April, and that they were tried and sentenced 
on the 26th and 27th of April ; but it does not show that the prisoners 
were present in Court pending the trial, or when the sentence was 
pronounced by the Court. There is no day specified in the sentence 
and judgment of the Court, when the punishment should commence or 
terminate. 

The prisoners, by counsel, moved tlie Court in arrest of sentence ; 
1st, because the indictment does not charge any offence known to the 
laws of this State ; and 2d, because it is not stated in the indictment 
that the grand jury were empannelled, sworn and charged to inquire 
for the State of Mississippi ; which motion was overruled, and prisoners 
excepted. 

The record states and shows, that the jury who tried the cause, ''were 
sworn to speak the truth of and concerning the premises." Several 
charges to the jury by way of instruction were asked by the prisoner^ 
and refused by the Court ; only those refused to the prisoners, for 
which exceptions were taken and allowed, will be stated. They are 
as follows :— • 

2nd Instruction. — There being no system of domestic slavery known 
to the Common Law of England, the relation of master and slave 
known in this State, as that between slave and overseer not having ex- 
isted in England, there is nothing in the Common Law on the subject 
of murder, that has strict and complete application to a case of kilhng» 
as arising from the chastisement of a slave by his master, or overseer, 
or both." 

6th Instruction. — " The first description of killing is the only one 
that the jury can regard as applicable to the present case." 

The Sth Instruction, which had been given by the Court, at the in- 
stance of the prisoners, specified the three cases of killing declared ta 
bo murder in our Penitentiary Code, in the order declared in that code- 

1th Instruction. — In determining whether the act of killing was or 
was not murder, if the jury find from evidence that the defendants 
wero in a state of serious intoxication, they are entitled to regard this 
fact as elucidatory to the point of intention, as evidence more or less 
strong, according to their view of the real circumstances of the case, as 
proof of the absence of that premeditated design required by our 
statute in the first description of murder, as above stated in the fiflb in- 
struction, and as an indi^ensable ingredient of murder. 

9^ Instrtffition. — " More especially if they entertain reasonable doubt 
of the malicious intention with which the act was done, that doubt 
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.aaat weigh in favor of the prisoners, and the jury muat acquit them." 

13th Ifutructidn, — '< One 9fho is indicted for murder cannot be con* 
yicted of manslaughter ; or if on such indictment the offence proved 
is involuntary manslaughter, the defendants should be acquitted/' 
which said 2d, 6th 7th 9th and 13th instructions were refused by the 
Court ; and the prisoners excepted. 

It was proven on the trial, as appears by the record, as well by wit- 
nesses sworn for the State as *for the prisoners, that at the time of the 
acts charged in the indictment, both the prisoners were drunk. But 
the record does not present a full statement of all the testimony in the 
cause. 

The Court, at the request of the district attorney, charged the jury 
as follows. — " That drunkeuess is no excuse for ciime, and that in thxs 
respect there is no difierence between the Common Law and the law 
of this State ; that although the master h^s the right to chastise his 
slave, yet he is responsible for the proper and reasonable exercise of 
that right, and if he exceed the bounds of moderation, and punish in a 
manner which evinces a cruel and depraved mind, regardless of human 
life, and death results from such cruel, reckless, and inunoderate pun- 
ishment, that it is murder, that if there be no other evidence of insanity 
in the. accused but that kind of disorder of mind, which is common to 
all men under the influence of ardent spirits, it is not such insanity as 
will excuse the commission of crime ; that if the death of the negro was 
Che immediate and necessary result of the means employed by the 
accused, they are in law presumed to have intended his death ; that 
tho statute of this State has not altered the Common Law in respect 
to drunkenness or insanity ; that under the indictment it is competent 
to the jury to find the accused guilty of manslaughter ;" to which also 
tbepnsone'rs filed their exceptions, and prosecuted this writ of error. 

The errors assigned here are : 

1. The Circuit Court erred in giving the order to James Somera^to 
summon iaUs jurors to be passed in chief as jurors, and in discharg- 
ing and prohibiting the principal sheriff from performing that duty, as 
set forth in the first bill of exceptions. 

* 2. That Court erred in refusing to give the second instruction asked 
by the prisoners, as stated in the second bill of exceptions. 

3. . It erred in refusing the sixth instruction so asked, as stated in tho 
said second bill of exceptions. ' 

4. It erred in refusing the seventh instruction so asked, as stated in 
said second bill. 

5. It erred in refusing the ninth instruction asked, as stated in said 
second bill. 

6. It erred in refusing the thirteenth instruction asked, as stated in 
said second bill. 

7. It erred in refusing to grant a new trial. 

6. It erred in overruling the reasons assigned in arrest of sentence* 
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9. It erred in granting the instructions to ihe jury aafced by 'die 
District Attorney, as set forth in the third bill of exceptions. 

10. The second does not show that the prisoners were put lo Uie 
bar of the Couxtt or were in Court pending the trial, or at the rendition 
of the verdict of the jury, or that they were present in Court when 
#«ntenGe wm pronounced* 

11. Tbe«entence is oncertein in noti»howing any day at and from 
which the .pumshntent should coramenoe. 

112. The teiootd does not sihcifw, in the captiou, that the Court was 
held in the place designated by law. 

13. The d^y and year in which the Ooart was held, and tlie indict- 
tnent found, are stated in figures ; and the whole caption, in relation 
to the empimnelling the jury, and the finding the indictment, ia in Ae 
past tense. 

Foatewid Si^n, fur prisoners. 

The sheriff cannot be removed from office, except in cases specified 
in the constitution and laws. — Qms^, Art, 4, Sec, 28, Art. 5, Sec. 19. 

The persons summoned, and objected to by the Court, were not 
absolutely disqualified by law to serve as jurors, so that the act of tb- 
turning them would evince gross ignorance in the sherilT. — Retf, Code^ 
136, Sec. 138, Haw. 174, establishes the doctrine, that all penons are 
qualified, in this regard, not specially excluded by the statute cited. 

If the sheriff was disqualified to act, there being no coroner, the law 
required a Justice of the Peace to be summoned for the occasion.—- 
How. and HutcA.^ 304, Sec. 46. 

If the sherifi" .could not berve, neither could Somers, his deputy. 

The prisoners had a right to their trial with all the forms of the 
law, and administered by all the appointed officers.— .fibu?. 4* HtUck^ 
$89, tit. 1, iec.'l. Statute requires sheriff' to summons tales jurors.— 
Laws, iV2,'Marck, 1833. 

3rd Ass. " Law of Slavery,*' 244. 

5th Ass. How. 4* Hutch.f 722 ; 4 How. 168. 

1 Suss, on Cr^ 421, 428 ; Addison's Rep. 257. 

1 Vhitty, Crim. Law, 551. 

10th Am. Htftv. ^ Hutch,, tit. 2, p, 690, sec. 1, as to first ground^ su 
to second, 2 Hale's P. C. ch. 23, 167 ; 4 Bl. Com. App. ; 4 Hawk. P, €.. 
76; 2l&K;;,471. 

12th Ass. 2 Hale's P. C, 293 ; \Q Johns., 212. Prisoner waives no 
fight. Lofft., 406^1 ChiUy Crim. Law, 799, 712; 7 Cow., 625; 1 
Wend., 91 ; 2 Ala. Rep., State v. Hughes. 

In behalf of the other errors assigned, it is insisted that the follow- 
ing errors appear, for which the prisoners ought to be discharged, as 



7th Ass. 

8th Ass. 
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they fi6 *'at the foundation of the indictment/' and are not merely in 
its form and substance. 

l8t. It does not snfBclently show, in the caption, that the Court was 
lield at the place designated by )aw.-«-2 Hatok. P, C, edition, 1834, 
'London St Library, p. 350, *«?. 128; Acts, 1836, p. 309; Acts, 1838. 
pp, 95, 96, sec. 2, The act of 1636, locathig the public buildinge of 
Smith county, specifies a partieular quarter section as their site, and 
fuither Inquires them to be placed '* upon that part of said quarter sec- 
tion ceded by Abraham Carr to said county of Smith." 

Although this same quarter sect^, by the act of 1838, is embraced 
within the bounds of the town of Raleigh, yet the statement in the 
caption, that the Court was held ** at the Court-houee in the town of 
'Raleigh," does not, by any necessary implieation, show that the court- 
lionse was at the place required by the act of 1836^ p. 399. It m^tgbt 
liave been on some other point or place, within the* bounds of the 
town, and yet not on the southwest quarter section six, and on that 
particular part of this quarter required by the ac« of 1836. This most 
apfmar by the eaption itseH-'^Carpenier^s ottsey 4 Hotoard, 

2nd. The day and year on which the Court was held, and the indiet- 
ment found, is stated in figures ; and the whole caption, in relation to 
^the ^mpannelling of the jury, and the finding the indictment, is in the 
past tense. This is not allowable. " Figures to expresb numbers are 
'Dot allowable in indictments, though eometimes literal numbers be al- 
lowable in returns, but in indictments the numbers, whether cardinal 
or ordinal, must be expressed in Latin."—* 2 Hales P. G. 170. 

" It seems agreed that such oaption must setlbrth a certain day and 
year when the court was holden, before which the indictment was 
found, and must record it as there found, in the present tense, and not 
in the preterperfeot.*'— 2, Hawk. P. C.j 350, see 127, same edition ; 
marki, Or. PL 269. 

■ 

Mr. Justice Thaober delivered the opinion of the eourt. This was 
an indictment preferred in the Circuit. Cgurt of Bmith. county against 
'the plaintiffs in error for thennnrderof a slave, tiro property of the 
plaintiff in error, Kelly, which, upon trial, reanlted in a verdict of man- 
•slaughter in the first degree. 

We shall proceed to notice such points made by the plaintiffs in 
error which we deem to be at all in doubt. 

The first objection insisted upon is, that the capdon of the indict- 
tnent does net show that the court was held in the place designated by 
•law. It shows that the Circuit Court, at which the indictment was 
Ibundj was held for the county of Smith,.and at the oourt*house in the 
town of Raleigh. The. town of Raleigh, in Smith county, was incor- 
porated by^actof the legislature, 1838, which is%ufficient to authoriae 
the eourt to take notice of it as a place within that county. 9 Yerg^ 
£., 381, HiU V. 8kUe. By the act of 1836, the county site for the pub- 
die buildings of Smith county was located in what is now a portion ^of 
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the towo of Raleigh. We think, therefore, the descriplion in the cap- 
tion 16 made with reasonahle certainty, and Vith as much so as can b9 
required to designate the place where the court was held. 

It is objected to the validity of the indictment, that numerical figures 
are used in it to express numbers and dates. The rule in England 
restraining the expression of numbers by figures, was not a regulation 
of the common law, but made by a statute which has since been re- 
pealed. There must be certainty in an indictment, in order to furnish 
a bar to another prosecution for the same offence. But figures are a 
part of the English language, and^ are admissible in indictments. — 3 
Vermont IL, 431, State v. Hodgdtn^ If, however, the figures are illeg- 
ible, the indictment is bad for uncertainty. 

The objection that the court below erred in dismissing the sherift 
from the duty of summoning to^ jurors, we think is inefiectuaU Any 
such act or order was void, and it is enough that the record shows the 
jurors to have been summoned by the deputy sheriff, which, in the eye 
of the law, is the act of the sheriff himself. 

Several- points have been urged, growing out of the refusal of^tbe 
court below to charge the jury as requested by the prisoners' counsel. 

1st. The court below declined to charge the jury as folio ws: 
'^' There being no system of domestic slavery known to the common 
law of England, the relation of master and slave known in this state, 
as well as that between slave and overseer, not having existed in Eng- 
land, there is nothing in the common law on the subject of murder, 
that has strict and complete application to a case of killing as arising 
from the chastisement of a slave by his master, or overseer, or both." 
This instruction, we think, was properly reiiised. The system of sla- 
very as controlled by the laws of this State, is peculiar, and differs in 
some respects from the system in other States of the Union. It is un- 
like the system as it existed among the Jews, the Greeks, th^ Romans, 
and differs materially from the villaiuage of ancient jEngland. Among 
the Jews, the doath of the slave by whipping, under the hand of the 
master, was merely punishable by a fine. — Exodus, xxi., 20, 22. Among 
the Greeks, the young Spartans were occasionally compelled to kill afi 
the Helots they could meet, in order to prevent their great increase. — 
Plutarch's Life of Lycurgus. Among the Romans, theie was an uncon- 
trolled power by the owner over the life of his slave. — Just* Inst, B. 1, 
tit, 3, sec. 3. In ancient England, tho life and limb of the slave were 
protected against his master, because, as Lord Coke says, 127 a, ho 
was subject to the king. — ** Vita et membra sunt in mann regis^ Yet 
in several other respects his condition did not at all resemble the con- 
dition of the slave here. But in this State, the killing of the slave bj 
the master feloniously is murder. — State v. Jones, Walker R. 83. By 
the statute A. 4* H, f 62, sec. 28, the master or any other person entitl^ 
to the service of the slave shall not inflict upon such slave cruel or 
unusual punishment, under the penalty, upon conviction thereof, of a 
fine of ^Te hundred dcllars. In this State the master is therefore, un* 
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der the above oircumstancea, liable to an indtetmentfor a battery com* 
mitted upon his slave. In the absence of similar legislation, it has 
been elsewhere otherwise decided .-^jSto^^ v. Mann, 2 Dev, R, 263 ; 
CommantoeaUh v. T^imet' 5 Rand. A., 678. But any where in thia 
country, the attempt to take the slave's life, by the master or anv 
other, feloniously, may rightfully be resisted by him. — Stale v. Will, 
1 Dep. irBatt. R.^ 171. Now by the common law of England, masters 
were allowed to punish their servants with moderation. — 1 Hale*s P, 
C, 454. What was moderation at common law was a question, of fact 
for a jury, who might be masters, and here, what is cruel and unusual 
punishment, is likewise in all cases a question of fact for a jury, who 
most generally are slave owners. It is not contended that a greater 
degree of punishment may not be inflicted here by the xnaster upon 
his slave, than by the master upon the servant at oommon law, because 
such here may be usual from necessity ; but the same general princi- 
ple of law holds in both cases, so that the court did not err in refusing 
the instruction. 

2nd, The court below declined to charge the jury as follows : ** In 
determining whether the act of killing was or was not murder, if the 
jury find, from the evidence, that the defendants were in a state oi 
serious intoxication, they are entitled to regard this fact as elucidatory 
of the point of intention, as evidence more or less strong, according 
to their view of the real circumstances of the ease, as proof of the 
absence of that premeditated design, required by our statute in its 
first description of murder, as an indispensable ingredient of murder/* 
As in this case, the finding of the jury was manslaughter, no injury 
accrued to the prisoners from the denial o£ the charge by the court. It 
is true that our statute, JET. ^r H. 722, see. 2, has enacted that no person 
can be punished for an offence committed in a state of insanity ; but, in 
doing so, it has done no more, as all writers on criminal law show, than 
to re-enact the common law. It is to be noticed that the instruction 
under review has reference only to a single instance of intoxication, 
and has no reference to well defined and unmistakable insanity produced 
by a long continued or excessive use of intoxicating stimulants. Legal 
writers, from the earliest times to the present, agree that mere drunk* 
, enness is no extenuation or excuse for crime in the view of the law. 
*' He who is guilty of any crime whatever, through drunkenness, shall 
be punished for -it as much as if he had been sober.'* — 1 Hawk* P, C. 
3. *' A drunkard," says Lord Coke, '^ is vdunfarius dcemon, and hath 
no privilege thereby." Judge Story, commenting upon the same sub- 
ject, says : '' If persons wilfully deprive themselves of reason, they 
ought not to be excused one crime by the voluntary perpetration of 
another." In this connexion, it is insisted by counsel that as our sta- 
tute in one of its definitions of murder declares that it must be perpe- 
trated from " a premeditated design to effect the death of the person 
killed, or some other person," and as intoxication ** steals away the 
brain," such is a circumstance to infer the want or absence of a pre- 
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maditfitad -design to commit a feJonioMB acu Tbe fact Qf ihe ptctf 
tieing intoxicated, hoB, indeed, been holden io be a oificuinvtaaiGe 
proper to be taken into consi deration, ^here the Bole question is, 
whether an act was premeditated, or done only with sudden heat and 
impulse. The same may as truly be said of the passion of anger, or 
,aiiy other excitement arising from sudden provocation or peculiar cir- 
cumstances. But how slight that consideration should be in the instanoe 
of intoxication, is readily conceived from the as equally just presump* 
<tion, that the design to commit a crime may have previously existed or 
been contemplated, and the intoxication have been employed *' to screw 
the courage to the stiokingplace." Hence it is, that the law discrim- 
inates between the delusion of intoxication and the insanity which it 
-may ultimately produce. For if the mere iit of drunkenness is always 
to be held as an excuse for crime, there is at once established a com* 
4>lete emancipation from criminal justice. And, generally, to sustain 
a. defence on the ground of insanity, a comparison. of the best author- 
ities concludes, that it must be clearly proved, that, at the time of com- 
:niitting the act, the party accused was laboring under such a defect of 
•reason, from disease of the mind, as not to know the nature and quality 
of the act he was doing, or, if he did understand them, that he €hd not 
Jroow he was doing what was wrong. 

In looking through the record, we observe that in the interval, after 
the arraignment, and befoie the trial, two motions were made in behalf 
.of the State, and in the absence of the prisoners. These were mo- 
tions to quash the special venire famae^ and for an uliat venire^fiudas ; 
,and. they were overruled by the court. These proceedings wrought 
iuo injury to the defendants, as they did not preclude then^from pre- 
ferring similar motions at the trial, had they so desired, nor does it ap- 
pear but that the two motions were overruled on account of the absence 
^of the prisoners. 

But it does not appear in the record that the prisonero were person- 
ally present in court at the time of pronouncing the sentence. The 
^mesence of the prisoners is considered absolutely necessary both in 
ISngland and in this country, in all cases where judgment of corporal 
punishment is to be pronounced. — 1 Ckit, C. L,, 695; 12 Wend^ 344 ; 
7 Cawen, 525. 

Finally, the sentence or judgment of the court below is defective in 
not setting forth the time from whence the commencement of the im- 
prisonnient shall date. This is, generally, from the day of the sentence. 

For the two errors just pointed out, the judgment of the court below 
is reversed, without disturbing the verdictt and the cause remanded, 
;with directions to the court below to pronounce its judgment in accor- 
dance herewith, having first duly inquired of the defendants whether 
-they have anything further to urge why its judgment should not then 
.be pronounced. 
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INFANT. 
A husband, thoagfa an infant, m liable for debts contxacted hj hii^ 

164. (1846.) 

(^7ne« an<; Wehtioorth^ cited Pari# v. Stnmd, Bafn6s, (3 £J.) 95 i 
/^eeve i%?m. i2e/., 234 ; Roche y. Qvtc^, 9 Wend., 238 ; 80 iimsr^ 
Jurist^ 280. 

Obwet, J., cited Rocke y. QMfcifc, 9 TTenJ., 238 ; Reeve Dotn. Rel^ 
234.) 

A married maa,.tboagb a minor, has control over his own actions, 
and is entitled to apply the proceeds of his labor to the support of his 
faniily.-:-i)£c^ v. Grii»em, 1 Freeman's Ch. R., jp.'428. (1844.) 

(The Chancbllor cited Ci^/er^ttvi,y. Boston, 13 Mau.^ 469; Sinus. 
ion y. Plymouth 15 Mass. 203 ; 7 Am. Com. Lam^ 180.) 

INFANT— WIDOW. 

• An infant widow is bound by her coAtraot for the fumkhing of th»' 
funeral of her husband, who has lefb no property to be administered.^^ 
Chappie y. Cooper, 13 Meeson and Wetsby's R, ^. 262;. (1846.) 

INHERITANCE. 

« 

An infant is in esse frotn tKe time of conception, fbrilie purpose of 
.aking any estate which is for his benefit, -^whether by descent ; de- 
yise, or under the statute of distributions, proyided the infant be bor» 
alive, and after such a period of ftetbl existence, that ifcs ccnitiBaMyMS»< 
in life may reasonably be expected. 

The right of an unborn infant to take property by descent oroliker*. 
wise, from the date of its conception, is an inchoate right, which triA 
not bo completed by a premature \Ax^»^^Borfer y. Ateher^ 4 8mede$^ 
4- Marsltairs R, p. 99. (1846.). 

(Clayton, J., cited Marsellis y. Thalhimer 3. Paige* s CK. R., 35» 
6 Swift, y. Duffield 5 Serg, and Rawle, 38 ; 4 Rents Com, 248 ; 2 A^ 
1 17 ; WiUiams an Eteec., 1066 ; ChiUi/'s Med. Juris, 403.) 

INJUNCTION. 

Where a sheriff had executions of different dates against a defend- 
ant, the two oldest of which belonged to A* and wore suspended by an 
injunction obtained by the defendant, and during the suspension the 
sheriff leviod under the junior executions, but before the sale received 
nf)tice from he defendant, that he con >ente4 that the injunction should 
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be dissolved, which was accordingly done, after the sale, and at the 
next term of the Court of Equity — Held, that A's executions were en- 
titled to be first paid, out of the proceeds of the sale. 

Upon tfie dissolution of an injunction the parties are restored to the 
flame position which they occupied before it was granted. 

The party, for whose protection an injunction is granted, may at 
any time waire it. — DuckeU y. Dalrymple^ 1 RicAardsan*t R.^ p. 143. 
(1845.) 

INSANITY. 

Confirmed and incurable insanity is a ground for dissjlving a part- 
nership, but a mere diminution of capacity in attending to it is insuffi- 
cient for that purpose. — Sadler y. Lee, 6 Beavan*s R,, p. 324. (1845.) 

A party indicted is not entitled to an acquittal on the ground of in- 
sanity, if, at the time of the alleged oflfence, he had capacity and reason 
sufficient to enable him to distinguish between right and wrong, and 
understood the nature, character and consequences of his act, and had 
mental power sufficient to appljp that knowledge to his own case. 

Where the delusion of a party is such, that he has a real and firm 
belief of the existence«of a fact which is wholly imaginary, and under 
that insane belief he does an act which would be justifiable if such 
fact oxisted, he is not responsible for such act. Nor is a party respon- 
sible for an act done under an uncontrollable impulse, wh ch is the 
result of mental disease. 

Where professional men, who have long been conversant with in- 
sanity in its various forms, and have had the suporintendance of insane 
persons, attend the trial of a party who is indicted for i^ crime, and 
whose defence is insanity, and hear the testimony in the case, their 
opinions, on the question whether the paity was insane, are competent 
evidence, though they never personally examined the party. 

A jury is authorized to find that a party, who is indicted, was insane 
at the time of the alleged offence, if tl)e preponderance of the evidence 
IS in favor of his insanity. — Co^nmotvweaUh v. Rogers, 7 Metral/^s 12., p. 
500, (1845.) 

The defendant was indicted for the murder of Charles Lincoln, jr, 
warden of the state prison, on the I5th of June, 1843. 

The evidence was full and uncontradicted, that the defendant, at the 
time alleged in the indictment, was a prisoner in the State prison, and 
then and there killed the warden of the prison by stabbing him in the 
neck with a knife. 

The sole ground on which the defendant's counsel placed his defence 
wa that he was insane When he committed the homicide « and most of 
the evidence, on both sides, related t: this single point. The superin* 
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tandents of several insane hospitals were witnesses in the case, and 
their testimony tended strongly to prove that the defendant, at the time 
of the homicide, was laboring unaer that species of insanity which is 
hereinafter commented on by the chief justice in the charge of the 
court to the jury. 

The opinion of the court on the law of the case was given in the 
following charge to the j iry by . 

Shaw, G.J. In order to constitute a crime, a person must have 
intelligence and capacity enough to have a criminal intent and pur^ 

Cse ; and if his reason and mental powers are either so deficient that 
has no will, no conscience, or controlling mental power, or if, 
through the overwhelming influence of mental diseasoy^'his intellectu^ 
power is for the time obliterated, he is not a responsible moral agents 
and is not punishable for criminal acts. 

But these are extremes easily distinguished, and not to be mistaken* 
The difficulty lies between these extremes in the cases of partial, 
insanity, where the mind may be clouded and weakened, but not inca- 
pable of remembering, reasoning and judging, or so perverted by 
insane delusion, as to act under false impressions and influences. In 
these cases, the rule of law, as we understand it, is this : A ^an is. 
not to be excused from responsibility if he has capacity and reason 
sufficient to enable him to distinguish between right and wrong (see 
the opinion of the judges, given m the House of Lords, 1 Caar. ^ Kit' 
flCMM, 130 ; Skdford on Lwuitics, chap, 12, «ec. 1 ; Dew v. Clark, 3 
Adams, 79 ; Rtgina v. Oxford, 9 Car, ^ Payne, 525 ; Rex. v. Offord, 5 
Car, ^ Payne, 168; 1 Rtusell on Crimes, d^p, 1,) as to the particular 
act he is then doing; a knowledge and' consciousness that the act he 
is doing is wrong and criminal, and will subject him to punishment. 
In order to be responsible^ he must have sufficient power of memorv 
to recollect the relation in which he stands to others, and in which. 
Qthers stand to him ; that the act he is doing is contrary to the plain 
dictates of justice and ri.^^ht, injurious to others, and a violation of 
the dictates of duty. 

On the contraiy, although lie may ho laboring under partial insanity, 
if he still understands the nature and character of his act and its con- 
sequences ; if he has a knowledge that it is wrong and criminal, and 
a mental power sufficient to apply that knowledge to his own case, 
and to know that, if he does the act, he will do wrong and receive 
punishment ; such partial insanity is not sufficient to exempt him 
from responsibility for criminal acts. 

If then it is proved to the satisfaction of the j«ry, that the mind of 
the accused was in a diseased and unsound state, the question will be 
whether the disease existed to. so high a degree, that for the time being 
it overwhelmed the reason, conscience, and judgment, and whether 
the prisoner in committing the homicide, acted from an irresistible and 
uncontrolable impulse. If so, then the act wa ^ not the act of a volun- ' 
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Uu7 a^fent, but ihe loVoJaotary act of tha body, without tho coQcui; 
^Dce of a miod directing iu 

The character of the mental disease relied upon to excuse the accused 

in thia case, is partial insanity, consisting of melancholy* aceompanied- 

by delusion. The conduct may be in many respects regular^ the mind. 

aeute,and tho conduct apparently governed by rules of propriety, and 

at the same time there may be insane delusiup, by which the mind is*. 

perverted. The most common of these cases is that of monofncutia, 

when the mind bnoods over.ofi^ id^a and canndt be reasoned out of iL 

This may operate as an excuse for a criminal act in one of two modes*. 

1. Either the delusion is such that the pecson under its influence has a 

reel and firm belief of some fact, not true in itself, but which, if ifi 

K^re true, would excuse his act : as where the belief is, that the part^* 

killed had an immediate design upon his life, and under that belief 

the insane man kills in supposed self-defence. A common instance ia. 

where he fully believes that the act he is doing ie done by the irnne- 

diate command of God, and he acts under the delusive but. sincere^ 

belief that what he is doing is by the command of a superior power*. 

which supersedes all human laws, and the laws, of nature. 2. Or thie, 

flCate of delusion indicates, to an experienced person, that the rniud h 

m a diflieased state ; that the known tendency of that diseased state o£ 

the- mind is to break out into sudden paroxysm c^ violence^ veotijigr 

itaeif in homicide or other violent acts toward^ friend or foe indiscriiBi^ 

nately ,* so that dthough there were no previous indications of violence^ 

yet the enbaetfuent act, connecting itself with the previous symptoms 

and indications, will enable an experienced person to say that the onlh 

btoak vras of such a character, that for the time being it must havi» 

orsi4}erae memo97 and reason ; that the act was the result of the^ 

disease, and not of a mind capable of diooBing ; in short, that it was 

the resok of uncontrolable impulse, and aotef a pecsoa acted upon by 

motives, and governed by the will. 

Tlie questions, then, in the preset case, will be these : 1. 'Was 
there such a delusion and hallucination? 2. Did the accused act 
undera&lse but sincere belief that the warden had a design to shut 
him up, and under that pretext destroy his life ; and did he take this 
means to prevent it ? 3. Are the facts of such a character, taken in 
connexion with the opinions of the professioiral witnesses, as to induce 
the jury to believe that the accused had been laboring for several days 
under monomania, attended with delusion ; and did this indicate such 
a diseiAed state of the mind, that the act of killing the warden was to . 
ha considered as an outbreak or paroxysm of disease, which for the 
time being overwhelthed and superseded reason and judgment, so 
that the accused was not an accountable agent 1 

If such was the case,, the accused is entitled to^an a/:quittal ; other • 
wise, as the evidence proves beyond all doubt the fact of killing with 
oui provocation, by the use of a deadly weapon, and. attended with. 
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circumstances "of violence, cruelty and barbarity, he mustundoabtedty 
be convicted of wilful murder. 

The ordinary presumption is, that a person is of sound mind until 
the contrary appears ; and in order to shield one from criminal 
responsibility, the presumption must be rebutted by proof of the con- 
trary, satisfactory to the jury. Such proof may arise, either out of the 
evidence offered by the prosecutor to establish the case against the 
accused, or from distinct evidence offered on his part ; in either case, 
it must be sufficient to establish the fact of insanity ; otherwise the , 
presumption will stand. . ^ ^ 

The opinions of professional men on a question of this description 
are competent evidence, and in many cases are entitled to great con- 
sideration and res])ect The rule of law on which this proof of the 
opinion of witnesses, who know nothing of the actual facts of the 
case is fobnded, is not peculiar to medical testimony, but is a general 
rule, applicable to all cases where the question is one depending on 
skill and science in any particular department. In general, it is the 
opinion of the jury which is to govern, and this is to be formed upon the 
proof of facts laid before them, l^ut some questions lie beyond the 
scope of the observation and experience of men in general, but arc 
quite within tlie observation and experience of those whose peculiar 
pursuits and professions have brought that claas of facts frequently and 
habitually under their crmsid oration. Ship-mastei's and seamen have 
peculiar means of acquiring knowledge and experience in wh$itever 
relates to seamanship and nautical skill. When, therefore, a question 
arises in a court of justice upon that subjebt, and certain facts are 
proved by other witnesses, a ship-master may be asked his opiqion as 
to the character of such facts. The same is true in regard td any 
question of science ; because persons conversant with- such science 
have peculiar means, from a larger and more exact observation, and 
long experience in such department of science, of drawing correct 
inferences fiom certain facts, either observed by themselves or testified 
to by other witnesses A familiar instance of the application of this 
principle occurs very often in> cases of homicide, when, upon certain 
facts being testified to by other witnesses, medical persons are asked 
whether in their opinion a particular wound descnbed would be an 
adequate cause, or whether such wound was, in their opinion, the actual 
cause of the death, in the particular case. Such question is commonly 
asked without objection ; and the judicial proof of the fact of killing 
often depends wholly or mainly upon such testing of opinion. It is 
upon this ground that the opinions of witnesses who have long been 
conversant with insanity in its various forms, and who hav« had the care 
and superintendence of insane persons, are received as competent 
evidence, even though they have not had opportunity to examine the 
particular patient, and obser\'e the symptoms and indications of disease, 
Qtthe tinneof its supposed existence. It is designed to aid thejudg 
Rtent of the jury in regard to the infiuemtie and effect of cerlaia facts. 



Yse 



tnMVtEifCY. 



. wbich lie out of the obeefvation and experience of penmis in generaL 
And such opinions, when they come frOn: persons of great experience, 
and in whose correctness and Sobiiety of judgment just confidence can 
be had, are of great weight, and deserve the res)iectfuj consideration of 
a jury. But the opinion of a medical man of small experience, or of 
one who has crude and visionary notions, or who has some favorite 
theory to support, is entitled to ver}' little consideration. Tiie value of 
such testimony will depend mainly upon the experience, fidelity, and 
impartiality of the witness who gives it. 

One caution in regard to this point, it is proper to give. Even where 
the medical or other professional witnesses have attended the whole 
trial, and heard the testimony of the other witnesses as' to the facts and 
circumstances of the case, they are not to judge of the credit of the 
witnesses, or of the truth of the facts testified by others. It is for the 
jury to decide whether such facts are satisfactorily proved. And the 
|>roper question to be put to the professional witnesses is this : If the 
symptoms and indications testified to by other witnesses are proved, 
and if the jury are satisfied or the truth of them, whether in their 
opinion, the party was insane, and what was the nature and character 
of that insanity ; what state of mind did they indicate ; and what they 
would expect would be the conduct of such a person, in any supposed 
circumstances. — Rex.m, Searle, 1 Moody ^ Robinson, 75, 

The jury, after being in consultation several hours, came into court 
and asked instructions upon these two questions: '* Must the jury be 
satisfied, beyond a doubt, of the insdnity of the prisoner, to entitlo him 
to an acquittal ? And 'what degree of insanity will amount to a justi- 
fication of the offence V 

\n answer to the first of' these questions, the Chief Justice repeated 
his former remarks on* the same point, and added that if the prepon* 
derance of the evidence was in favor of the insanity of the prisoner, 
'the jury would be authorized to find him insane. In answer to the 
aecond question the Chief Justice added nothing to the iustructions 
which he had previously given. 

Verdict, ^^notguUty by reason ofimsamiy," 

INN-KEEPER. 



The horse ot a gueac at a common inn, was stabled with another 
horse, and kicked and injured by it. Ileid, that though these facts 
raised a presumption of negligence against the inn -keeper, he might 
defefid himself by showing that due care had been used, and that ho 
was not liable without negligence.—-i>atofoii v. Chohmeley, 1 Davisom 4f 
Memvak's, R., p. 348. (1845.) 

INSOLVENCY. " 

A debt dao to an inaolventi who has made a aurrender of hia pgih 
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per^t whether placed on his schedule or not passod by the •mrender 
to his creditors, with all his other property ; and the syndic njay sue to 
recover it,-^Dwight v. Smith, 9 Robinson's La, R»,p. 32. (1845.) 

(BuLLARD, J.,* cited 11 La.y 531 ; 12 La., 109 ; 2 R^. La., 133.) 

INSOLVENT* LAW. 

No State insolvent laws can discharge the obligations of any other 
contracts made in the State, than those which are made between the 
citizens of that State. "-^Springer v. Foster, 2 SloryU R., p, 383. 
(1845.) 

• 

(St<»ry, J., cited Ogden v. Saunders, 12 -Wheat, 213 ; Boyle v. Za- 
ciarie, 6 Feters, 348 ; Braynard v. Marshall, 8 Pick., 194 ; Belts v. Bag- 
l$y, 2 Pick., 578 ; Agnew v. PlaU, 15 Pick., 417.) 

INSTRUCTION OP COURT. 

The court is never bound to give an instruction to a jury on a point 
of law, in the precise form and manner in which it is put by couiisel, 
but only in such a manner as comports with the real merits add 
justice of the case. — Pills v. Whitman, 2 Story*s R., p. 609. (1845.) 

A court is not bound to give instructions upon abstract principles of 
law. — Ctmmings v. ^cRinney, 4 Scanmon's R., p. 57. (1844.) 

INSURANCE. 

Where an injury to an insured vessel can be repaired at an expense 
less than her yalue when repaired, the assured cannot recover for a 
total loss without abandoning to th 3 underwriters. — Smith v. Manu/aC'^ 
herers Ins, Co,, 7 Metcfdf's R., p. 448. (1846.) 

Shaw, C. J. » cited Pe»rc«T. Oc«aji Ins. Co., 18 Pick., 91; Belly, 
Niasan, Holt, JV.' P., 423 ; Roux. v. Salvador, 1 Ring., N. R., 526 and I 
Scott, 491.) 

A policy of insurance against fire, upon a vessel building in the port 
of Baltimore, and for a specified period, itt not controlled in its opera- 
tion .by proof of usaj^e in other porta of the Union. — Mason Sf Letf ▼. 
Franklin Fire Insurance Co., 12 Gill 4r Johnson's R.^p. 468. (18^5.) 

H. being indebted to B. in the sum of «£300, made an assignment by 
a mortgage of hia wife's interest in an annuity uiiiier the will of F. W , 
to secure the debt ; and it was provided in the assignment that in a 
certain event happening, B. should be at liberty to insure the life of the 
wife of H: B., without the concurrence or knowledge of H., did insure 
the wile's life, and also received <j6239, 3Js. in respect of his debt, 
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whicb, with interest amounted to «£400 and upwards. The wife died 
in her husband's life-time and 6. applied to the insurance office, and 
received the amount of the policy. More than six years afiter, H. filed 
a bill against B., praying for an account of moneys received in respect 
of the policy ; that the plaintiff might be allowed to redeem ; and for 
an injunction to restrain the defendant from receiving any money's in 
respect of the assignment. The question was, whether B. had such 
an insurable interest in the life of the wife as to entitle him to the 
policy ; Held, that the policy being in the nature of a guarantee, in 
case the wife survived the husband, her death in his lifetime destroyed 
the guanantee, and hence the defendant had no insurable interest.— 
Hm*on V. Blackivell 1 HoU's Equity, IL, p. 136. (1845.) 

{RomiJly, cited Eacparte Andrews, 2 Rase, 213 ; Phillips v. Easttoood^ 
JU. ^ Goold, 270 ; Hollands. Smith, 6 Esp., 11. 

Cooper, contra cited, 2 Htldyards Treatise ch Insuranci, 905 ; 2 Mcar- 
shall on Insurance, 11 Q ; Humphrey v. Arahin, LLSf Goold, 318 ; Hal/brd 
T. Kymer, 10 Bam., Sf Cress., 724.) 

Insurance is a personal contract,, and does not pass with the title of 
the property insured. — Disbrow v. Jones, 1 HarringUnCs Ch, R», p. 48, 
(1845.) 

(T»B Chancellor cited EUis on Ins., 12 ; Saddler's Co, v. Badcock 
2 Atk., 554 ; 1 Phillips on Ins., 27.) 

* A consignee with power to «ell, has an insurable interest ; and if 
the consignor afterwards assent, he will be responsible for the pre- 
mium, and be entitled to the benefit of the policy. — Pouevrin v. Louis- 
iaMa, Stale Marine and Fire LiS' Co, 4 Robinson's La. A., p. 234. 
(1845.) 

A commission merchant to whom the cargo of a vessel is consigned 
for sale, has an insurable interest in his expected commissions, and 
may insure the same while the vessel is on her voyage. — Putnam ▼. 
Mercantile Marine Ins. Co., 5 Metcal/'s R.^p. 386. (.1844.) 

(Hubbard, J., cited Lucena v. Craufurdt 3 Bos. ^ Pull,. 75 ; Flint 
V. Le Mcsurier, Park on Ins., 403 ; Barclay v. Cousins^ 2 East, 544, Law 
y.Goddard, 12 Mass., \l2;De Forest v. Fulton Fire Ins. Co., 1 Hall,'&i ; 
Frfnch v. Hope Ins. Co., 16 Pick, 397.) 

The plaintiff effected an insurance with the defendant on the ship 
Lord Cochrane, at and from Pernambuco to Liverpool, declared to be 
in freight valued at ^2000 ; the declaration alleged a loss by perils of 
the sea. The ship whilst coming out of the harbor of Pernambuco 
struck on a reef, and thereby repeived such injury as to render it ne- 
cessary to put back for repair, the cargo was taken out, and the ship 
repaired at a cost of .£713^ 3s. 8d , including the charges of landing 
and reloading the cargo ; there being no other means of ratsing funds 
to pay for the repairs, the master executed a bottomry bond by which 
the ship, freight, and cargo were pledged for that sum, and the hot' 
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tORiry premium of ^620 per cent ; the ship afterwards sailed for Liver- 
pool With her original cargo on board, and arrived there in safety ; the 
plaintifTas soon as he received intimation of the extent of the damage 
done to the ship, gave notice of abandonment of ship and freight- to 
the respective underwriters, and repudiated the bond, whereupon the 
ship was taken possession of by the parties claiming under the bond, 
ana sold under an order of the Admiralty Court ; at the sale the ship 
produced e£1675, which with the freight, earned on the homeward 
voyage, was paid over to the obligees ; — Heldt upon a special case in 
which it was agreed that the court .should draw all inferences that in 
their opinion ought to be drawn by a jury — that, under the ciccum- 
stances disclosed, the plain tiff, was entitled to recover as for a total loss 
against the underwritere on freight. — Benson v. Qhapman, 7 ScotCsstew 
R.,p. 625. (1S45.) 

( Wilde cited Milies v. Fletcher Dfntg,, 231 ; Cologan v. The London 
Auurance Co,^ 5 Maule and Seluf., 447 ; Read v. Bonham, 6 Moare^ 397 ; 
Cambridge v. Anderton, 4 DowL ^ Ry,^ 203; Robertson v. Clarke^ 8 
Moore^ 622 ; Green v.. The Royal Exchange Assttrance Co., 6 TcauU^ 
68 ; Holdsworth, v. Wiae^ 7 Bam. tf Cress., 794 ; -4^01 v* Sugrue, 8 
Barn* Sf Cress., 561. 

ChanneU contra cited McCarthy v. Abel, 5 East, 388 ; Everth v. Smith, 
2 Maule 4* Selw., 278 ; Johnson v. Shippen^ 2 Ld. Raym., 983 ; Thore- 
ley V. Hebson, 2 Bam. Sf Aid,, 513.) 

Where a testator devised to his wife, whom he appointed executrix 
the use of his dwelling house for life, and directed that it should be 
kept in repair out of his other estate, it was held that she might charge 
the estate in her administration accounts, with the amount of pre- 
miums paid by her for insurance of the house against fire, but not for 
the taxes assessed on the house while in her possession nnder the 
^iW^^Wiggin V. SnecA 6 Metcalf's R., p. 194. (1844.) 

INSURANCE— MARINE. 

« 

Ruled that the value stated in the policy was that for which the un- 
derwriters were liable in the .case of total loss, but that the question of 
total loss, where the ship had been brought to pprt in a damaged state, 
was to be determined by the fact whether she was woith repairing, 
with reference to her real value in the market when repaired, irres- 
pective altogether of the value in the policy. — Stewart v, Greenock^ 
Marine Ins. Co., 6 Session Cases, p. 359. (1845 ) . ^ 

INSURANCE— TOTAL LOSS. 

A policy was effected in June, 1843, upon a ship (originally built for 
ihe East India Company's service) valued at «£] 7,500, at and from 
China to Madras, and back- to China The vessel was purchased by 
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the plaintiff's in 1839 for «£11 ,000. During the Toyage the veaael was, 
by ^ poril insured against, dismasted ; and by the wreck of the maatA 
and ngging falling over the shipe sides and striking under her hulk, 
her copper and sheathing were much injured. ^The necesibary expen- 
diture to repair the damages so sustained by the ship, and to refit bet 
mants, sails and spars, rigging and sheathing, &c. ; so as to render Bes 
seaworthy for the voyage insured, would have amounted to not less 
t|^an c£10,500 ; and if such expenditure had been incurred, the ship 
would have been worth a sum not exceeding <£9000. During the 
hurricane, the vessel made no more water than usual ; and upon exa^ 
mination of the ship at Calcutta^ the hull did not appear to he injured^ 
and the ship appeared to be sound in all other respects than those 
above mentioned. Held, upon a special case, reserved that the un- 
derwriters were liable as for a total loss. — Mtmmng v. Irving, 1 Com- 
mon Bench, R., p. 168. (1846) 

' {WUde, eited, Allen v. Sugrue 8 Bam, d- Cress., 561; Young r» 
Turin, 2 Manning, and Granger, 593 ; ScouTs iV. R., 752 ; Read ▼• 
Bonham, 2 Brod, \ Btng., 147 ; 6 J. B. Moore, 397.) 

INTEREST, 

Interest is due, from judicial demand, on an amount recovered as 
damages for property lost by a compion carrier. — Clinee v« Frtsbie, 6 
Robinson's La. R.,p. 192. (1845.) 

• When a judgment is affirmed on writ of error, it is error to compute 
the interest then due on the judgment, and render judgment for the 
aggregate amount in the appellate court, as that would be compound* 
ing the interest. — Richards v. Griffir^ 5 Alabama A., p. 195, (1844.) 

Where a purchaser at a credit sale, availed himself of the privilege 
of paying cash, on being allowed a*deduction at the rate of dight per 
cent, per annum, from the price for such advance, this circumstance 
will not entitle him, o\\ obtaining a rescission of the sale, to claim in- 
terest at that T^tB.^Dowlin v. NeUhOrleans 6p Nashville Rail Road Cd.^ 
6 Rjohinsaisfs La. R.,p. 5. (1845.) 

INTOXICATION. 

One reduced to such extreme debility by intoxication as to be uua« 
ble to rise or sit up in bed unless supported, and to hoM a pen or 
make a* mark unless the pen and hand are held for him, can no more 
execute a conveyance of his. property than if intoxicated. — Wilson y. 
Bigger, 7 Watts ^ Sergeants R., p. 111. (1845.) ' 
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JOINT DBDTOaSf. 

A judgment (withottt satisfaction) jrecovered against one of two 
johU debtors is a bar to an actioa against the other : Secut, where the 
debt il joint and several, — King v. Hoaret 13 Meetan ^ WeUby's R^ 
p.AB€ (1845,) 

The giving of a promissory note by one of several partners or joint 
debtors for a demand antecedently due from all, will npt extinguish 
their liability, though the creditpr expressly accept the note in satisi 
faction.— WaydeU v. Luer, 5 HiU's R., p. 448. (1841), 

(CowEN, J., cited Frishie ▼, Lamed, 21 Wend., 450 ; Cole v. SackeU^ 
1 HiU, 516 ; David v. miiee, 5 Barn. Sr Offpn., 196 ; Baa Abr. tit. Ac- 
cerd^coA Salisfactioni Hughes y. Wheeler, SCow^, 77 ; Lo^y^ Dica^, 
3 Bam. ijrAid., 610 ; Qow, on Ptirt^ 200.) 

JUDGMENT. 

An older judgment will bind personal property which bas" been sold 
under a junior judgment, unless sometiiing has occurred since the ran* 
dition of the older judgment, which has discharged its lien. — Walker 
T. McDowell, 4 Smedes If Marshall's R., p. 1 IS. (1 845. ) 

JUDGMENT— CONFBSSION OPi 

No parrticalar form is necessary to a confession of jad^evt* Any 
admission of the debt sued for, which is such, that it leaves no issu^ 
to be tried, is, in fact, a confession of judgment. If the admission 
goes only to a part of the sum claimed, it is tkCOnfeneioiApro'tanto.; and 
there is no reason why the creditor ahould be delayed in the collectiont 
thereof, until a decision be had on the disputed porti^Utr^SkijMfir yv, 
Dameron^ 5 RobiiuanB La. R., p: 447. (1845 J 

JURISDICTION. 

A circuit judge has no jurisdictipn in making an 'orc^er fpr the dis- 
eovery of books, papers* &c« during the ussio^ of the supreme court.^^ 
Elder v. Bogardus, 1 Howard's Speaal Term ^., p. 117. (1845.) . 

JUROR— CHALLENGE OF. 

The expression of an opinion by a jutor, with regard to Uie g^ilt or 
innocence of a defendant before he is called to the box* is a good Oimsa 
of challenge, but after trial it is not a sufficient cause fbr granting' i 
new trial. If the juror had prejudged liie case, leaving bia mind lUh 
open to conviction, it would bis a good cause to set the verdict aside^'-H 
CommonweaUk v. Flanagan, 7 Wtetts 4* Sergeant's R., p. 415 (1845.) 
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(RoosM, J^ cited. Mylocke v. Saladme, 1 Black. R., 481 ; McCam^ 
land T. Crawford^ 1 Feo/er, 37&) 

JURY. 

After a yerdict has been rendered, H is not in the power of any 
number of the jnrorB nor all of them, to deprive the party who has ob- 
tained it, of any advantage resulting therefrom. No declaration, though 
under oath,^of any member of the jury, as to the reasons which led to 
the verdict, can be listened to. — Digard v. Michaud, 9 Robinson's La, 
-R.,^. 387. (1845.) 

Whether a voluntary conveyance of personal property is fraudulent 
as against subsequent creditors, is a matter peculiarly within the pro- 
vince of the jury to decide ; and one which, when once found, is not 
to be disturbed on slight grounds. — Bogard v. Gardley, 4 Smedes ^ 
MarshalTs R., p. 302. ( 1 845.) 

(Thachbb, J., cited BameU v. Bedford bank, 11 Mast., 421 ; Da- 
man v, JSr^on^ 2 Pid(;., 411 ; 2 KaU's Com.^ 441.) 

Where it is sought to set aside a verdict, for the mistake, irregularity 
or misconduct of the jurors, those jurors, though willing to testify, are 
not competent witnesses to prove sucb mistake, irregularity or mis- 
conduct — Meade v. SmUhj 16 Connecticut R.,p. 346. (1845.) 

(Storm, J., cited State v. Freeman^ 5 Conn,, 348; Clttm t. Smithy 
5HiU, 660.) 

A court has a discretion, whenever it c«>mes to its knowledge that a 
juror hss inadvertently been sworn, who cannot render a. legal verdict, 
to discharge him. — Tkonuu v,^Leonard, 4 Scammon's R,, p, 556; (1844.) 

LANDLORD AND TENANT. 

It is an implied condition in the letting of a house, that it shall be 
reasonably fit for habitation ; if it be not (e. g. where it is greatly in- 
fested with bugrs,) the tenant may quit it without notice — Smith ▼• 
Marrable, 11 Meeson ^ TVelsby's R., p. 5. (1844.) 

(Paru, B., cited Edwards v. Etherington, 7 J9. 4* £., 117 ; CoUinB 
▼ Barrow, \ M. if Rob., 112.) 

A landlord authorizes bailifis to distrain for rent due to him from his 
tenant of a farm, directing them not to take anything except on the 
demised premises. The bailiffs distrained cattle' of another person 
(supposing them to be the tenant's) beyond the boundary of the farm : 
the cattle were sold, and the landlord received the proceeds : — Held, 
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chat the landlord was not liable in trover for the value of the cattle, 
onlesB it were found by the jury that he ratified the act of the bailiffs 
with knowledge of the irregulaiity, or that he chose, without inquiry, 
to take the risk upon himself, and to adopt the whole of their acts.— 
Lewis V. Read, 13 Meesoti 4^ WeUby'e R.^p. 834. (1845.) 

LANDLORD AND TENANT— IMPLIED WAKRANTY. 

m 

On the demise of land or the vesture of land (as the eatage of a 
field) for a specific term at a certain rent, there is no implied obligation 
on the part of the lessor that it shall be fit for the purpose for 
which it is taken. Therefore where A. agreed in writing to take 
the eatage "of twenty-four acres of land from 3*> for seven months, at 
a rent ot <jS40, and stocked the land with beasts, several of which died 
a few days afterwards, from the effect of a poisonous substance whicl 
had accidentally been spread ovqc the field without B.'s knowledge.— 
Held, that A. was not entitled therefore to throw up the land, but con 
tinned liable for the whole rent — Sutton v. Temple, 12 Jileesan 4 
WeUhy'e R„ p. 52. (1846.) 

This was an action of assumpsit. The first count of the declara* 
tion stated, that the defendant, therefore, to wit, on &;c., was indebted 
to the plaintiff in .£20, for the use of certain pasture land of (he 
plaintiff, and the eatage of the grass thereon growing, by the plaintiff 
before that time let to the defendant at his request, — and by the de- 
fendant, according to such letting, had and used in and for the depas- 
turing of cattle, for a long time before then elapsed. There was also 
a count on an account stated. 

Plea, non assumpsit. 

At the trial before Lord Abinoer^C. B., at the last assizes at Lin- 
eoln, it appeared that the defendant took the eatage of a field in the 
parish of Skirbeck from the plaintifif^ under the following agreement! 

** Boston, September 8, 1842. 
** Memorandum, that Mr. Thomas Temple, of Boston West, agrees 
to take twenty-four acres of eddish of Anne Sutton, situate in Skir- 
beck parish, till the 6th of April, 1843, for c£40 ; half the money to be 
paid at Boston mart, the other on the 6th of April. 

'* Thomas Tempiw." ' 

The present action was brought to recover the first instalment of 
£20, due at the Boston mart, which was held on the 12th of Decem* 
ber. On the part of the defendant it was proved, that immediately on 
taking possession of the land^ he stocked the eddish with fifteen 
beasts, four of which, on the 2d of October, were found to have died. 
They were opened, and a veterinary surgeon who examined them, 
atated his opinion that they had died from the poisonous effects of old 
refuse paint, a quantity ^f which was found in their stomachs. An ex 
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amination was in consequence made of a mainire heap wlikh lay op«a 
in the field, and among the manure were discovered large quantitiea 
of refuse paint. The plaintiff was informed of what had occurred, but. 
she took no steps to re aove the manure, the defendant fenced off the- 
hisap from the eddish, and again turned in a number of beasts. FoaroX 
these died about a fortnight afterwards, as it appeared from the samo 
cause. The eddish was then examined minutely all over, and< amongst 
the grass were found particles of old paint which had evidently been 
spread on the land, with the manure in the preceding spring. The 
dofendani thereupon declined any longer to stock the eddish, and told 
the plaintiff she might do what she pleased with it ; she did not, how- 
ever, resume possession of the land until after the 6th of April. Ther» 
w^s no evidence to show that the plaintiff was aware of the state of. 
the eddish at the time of the letting. 

Under these circumstances it was contended for the defendaiit that 
he could not be made liable in this action, inasmsch as the edt&ht 
being wholly unfit for the purpose for which it was taken, the food^f 
beasts, the defendant could not be said to have had any beneficial nsei 
or enjoyment of it. 

The Lord Chief Baron left it to the jury to say whether the cattle 
died in consequence of the eddish having been poisoned by the 

Siaint, and they found thatthey did. The verdict under his Lordship'ft 
irection, was entered for the plaintiff for <£12, that being a ratable 
proportion of the rent for the time the defendant aetnally occupied ; 
leave being reserved to the defendant to move to enter a verdict for 
him, and to the plaintiff to more to increase the damages to <£2(K 
Cross rules were obtained aecordinly, and were now argued by 

y 
WkUehurst and MeUor, for the plaintiff. — The plaintiff is entitled in 
law to recover the whole amount t^laimed by her in this action. It is 
founded upon an express agreement in vrriting by the defendant ta 
take the eatage of a specific piece of land, known, to both the parties^ 
foi* a specific term. The defendant entered into the occupation of the 
land under that agreement, and thereby the plaintiff became entitled 
to the whole amount of the rent stipulated for by the a^reezritenty. 
unless something has occurred which amounts in point of law to au 
eviction by the plaintiff. The defence set up is, not that the grass 
'itself was bad in quality, or in its nature iniurious to cattle, but that it 
was poisoned by scattered particles of pamt strowed over it ; a fact 
as much within the knowledge of, and as easily ascertainable by, the 
defendant as the plaintiff. It is contended, however, that upon this 
demise the plaintiff impliedly undertook that the land should be in all 
respects fie for the feeding of cattle, during the term. But, first, thie 
beins a demise the terms of which were reduced into writmg, no ita* 
plied warranty can be imported into it by parol. Where parties enter 
into a written agreement, they must be bound by its terms, and cait<* 
not go out of it. It may be that the plaintiff expmssly refused td 
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fivter ioto such a warranty. In the case of a promissary note, payable 
on demand, the defendant cannot show by parol that it was to be pay* 
able only in a certain contingency — Foster v. JoUy, Crompton, Met- 
9€m 4" Rosooe, 703 ; Mosdey v. Hanford, 10 Bam. if Crest., 729 % 
Meres v. AnseU, 3 Wils<m, 275 ; Powell ▼. Edmunds, 12 East, 6 ; SheU 
Um ▼. lAviuSy 2 Oromp. ,Sf Jervist 411- 

Butt secondly, there is no implied warranty, on a demise of land, 
thfit it shall be fit for the particular purpose for which it is hired. No 
authority is to be formed for such a proposition, and it cannot be sup^ 
ported on principle. A contract for the demise of land, or of the ves« 
ture of laud, canies with it no further engagement on the part of the 
lessor, than tnat the lessee shall have quiet possession of the estate 
granted during the term ; there is no undertaking that the land is of 
any particular quality or value, or fit for any particular purpose. The 
whole amount of the covenant or agreement is, that the lessee shall 
enjoy the Estate, whatever it be, during the term. — [Parke, B — On 
tha sale of goods; if the parties agree as to the specific chattels, there 
is no implied warranty on the part of the seller, that the goods shall be 
fit for any particular purpose.] — No : Chanter v. Hopkins^ 4 Meeson Sf 
Welshy^ 399, is an authority to that< effect. ' Parke B., tjiere says, 
'* The purchase is of a defined and well known machine. The plain- 
tiifhas performed his part of the contract by sending that machine, and 
it is the defendant's concern whether it answers the purpose for which 
be wants to use it or not." There is a numerous class of cases, all 
leading to the same codclusion ; that where parties contract for a spe- 
cific chattel, the maxim of the commoa law, caveat emptor, applies, and 
there is no implied warranty that it shall be fit for any particular pur- 
pose. — Chandelor v. Lopus Cro, Jar., 4 ; La NeuvilU^ v. Nourse, 3 
Camph,, 351 ; Parkinson v. Lee, 2 East, 314 ; Bluett v. Osborne, 1 
Stark,, 384 ; Chay y. Cox, 4 Bam. 4- Cress., 104 ; Barr v. Gibson, 3 
Meeson if Welsly, 390. The rule of the civil Jaw is different. — Co. 
hitt., 102, a; 2 Mack. Cofn., 451 ; and there are some dicta of learned 
judges in which this distinction has not been adverted to. On the 
other hand, where the contract is for an unascertained chattel, which 
is to bo selected or manufactured by the seller for a particular purpose, 
there he impliedly contracts that it shall be reasonably fit for that pur- 
-poBO.— Jones v. Bright, 6 Bing., 53'ii ; Brown v. Edgington, 2 Mang tf 
Granger, 279. In the former case, indeed, there were words in the 
coti tract tantamount to an express warranty. The case of Smit/i v. 
Marrable, \ 1 Meeson and Welsby 5, will no doubt be mainly relied on 
for th& defendant. But, in the first place it is distinguishable on the 
ground that that was the case of a tatefU defect : it was like the case 
where a party orders goods which he has never seen. Moreover, none 
of the authorities which have now been referred to were cited in that 
ca^. — The case of Salisbury v. Marshall, 4 Car. and Payne, 65, which 
was there cited for the defendant, is not applicable. There, there was 
an understanding between the parties that the premises should be put 
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iDio proper repair by the landlord, and the defendant was *' to become 
tenant by occupyng," upon which tlie ruling of Tindcl C. J!, pro- 
ceeded. The judgment of the court in Smith v. Marrahle, was mamly 
•founded upon the cases of Edwards v. Etherington, 1 Ryan 4*^ 
Moody, 26S, and Collins ▼. Barrow, 1 Moody and Rob., 112. In the 
former, the house of a yearly tenant having become unsafe and use- 
less for want of repair, it was held that he might quit without notice, 
and that the landlord was not entitled to any rent after the house 
became so dilapidated as to be no longer habitable. That decision cap 
hardly be maintained, if it be' taken as going to the absolute extent 
that a lessee may quit demised premises when they become uninhabi- 
table. The report appears to be imperfect, and it is nrpbable there 
was a covenant to repair on the part of the landlord. In Collins ▼. 
Barrow, Lord Tenterden is reported to have ruled, that a party who 
held premises under an agreement, for three years, might quit them 
without notice when they became unwholesome for want of proper 
drainage. That ruling is not reconcilable with subsequent decisions. 
In Arden ▼. Ptdlen, >0 Mecson fy Welsby, 321, the tenant of a house 
agreed to keep it in as good repair as when he took it, fair, wear, and 
tear, excepted ; and it was held, that he was not entitled to quit on its 
becoming uninhabitable for want of other repairs during the term, and 
that a lessor is under no implied obligation to do any repairs in such 
a case. So in Izon ▼. Gorton, 5 Bing, N. C, 501, where the defend- 
ants weru tenants from year to year of the upper floor of a warehouse, 
paying rent quarterly, and in the middle of a quarter a Are occurred 
which rendered the premises uninhabitable, and the defendants there- 
upon ceased to occupy, it was held that they were nevertheless liable 
to the payment of rent until the determination of the tenancy. And 
Pindar f v. Ainsley, cited in 1 T, R. 312, is an authority to the same effect. 
But, thirdly, assuming that there was such an implied warranty as 
the defendant contends for in this case, he would still be liable, unless 
he gave up the possession of the land immediately on his discovering 
that it was subject to this nuisance. The contract must be rescindea* 
Ibrthwith, and the parties placed in statu quo, — Hunt v. Silky 5 EasC^ 
449 ; Parker v. Palmer^ 4 Bam and Aid,, 387 ; Street v. Blay, 2 Bam. 
and Adolph,, 456. 

Clarke Serj., and Barlow, for the defen lant. There is no ground for 
any distinction in this respect between #he demise of a house for the 
purpose of occupation, and of land for a specific purpose, as the 
eatage of cattle. It is said on the other side, in the first place, that 
where there is a written contract between the parties, no warranty 
can be implied by law. But all the cases that have been cited answer 
that argument In the case even of a lease by deed, there may be 
an implied condition that the tenant shall cultivate the land according 
to the custom of the country, or the rules of good husbandry. It is 
dear that an implied condition may be imported by law into a writtea 
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contract, if it be not expressly exclnded.'^Hall v. BeUp, 6 8coiC*s JV. 
ft., 508 ; SatOer v. Drake, 5 Ban^ Sf Adolphua, 992 ; SkepJterd t. Pybus^ 
4 Scott* » Ni R*y 434. And this is a oaso in which the law does imply 
a warranty that the land should be fit fur the purpose for ^hich it was > 

taken, namely, the eatage of the grass by the mouths of cattle. It is 
assumed on the other side, that this was a contract for the ujse, and oc 
cupation of certain specific laud known to th^ defendant ; whereas it 
is only a contract for the use and eatage of a certain number of acres 
of land, no further defined than as it is descrioed as being situate in a 
paittcular parish. The defendant does not select the particular eddish ; 
but the bargain he makes is, that he shall hare furnished to him twenty 
four acres q£ eddish, which shall be fit ai^ wholesome food for his 
cattle. Provisions of all kinds are sold subject to an implied warranty 
that they shall be wholesome and fit for food. If a party contracts 
with another for a daily supply of water, he cannot be said to have 
performed his contract if he supplies water impregnated witii some 
poisonous ingredient. So, in the case of a contract for the sale of oats 
to be eaten by the buyer's horses, could the seller be said to have per- 
formed his contract, if the oats turned out to have been steeped in 
some deleterious liquid t The cases of Smithy. MatrMe, 11 M. ifW, 
5, and Collins v. Barrow ^ 8 Bam, if Cress., 324, are authorities ex- 
pressly in point for the defendant, and indeed are not so strong as the 
present, because this is a case where the nuisance consists not merely * 
msomething which creates great inconvenience or annoyance, but in the 
existence of a poisonous substance, dangerous to life itself, and which ] 

ardounls in eflfect to an eviction And in Salisbury v. Marshall, 4 Car. \ 

if PayTie, 65, it doe9 not appear that there was any express contract ^ 

as* to the doing of the repairs ; that case also, therefore, is expressly 
in point ; this being a letting for the purpose of eating, as there the 
party was to become tenant by occupying. All the cases of warranty 
of chattels cited on the other side, were reviewed in Shepherd v. Pybus,. 
in which it was held that the law will imply i^warranty on the part of 
the seller of a specific chattel, by a contract in writing, that it is irea- 
sonably fit for use ; and where the seller knows that it is to be used 
for a particular purpose, that it is reasonably fit for that purpose. 

Then, if the defendant had aright to repudiate this contract, no 
part of the rent could be recovered, because it is not apportion able.— > 
Gook V. Jennings, 7 T. R., 381 ; Grimman v. Legge, 8 Bam. Sf Crtss.^ 
324. It is true- the defendant kept possession of the eddish for some 
time', but that was only until he had ascertained the nature of the 
nuisance, and the cause of the injury. He cannot be said to have had 
any beneficial occupation at all. \Parke B. — It comes sinriply to- the 
question, whether there is any implied undertaking that the grass shall 
be fit for the eating of cattle ; if there is c(tdit qtuBstio ; if not, the plftin* 
tiff has performed her engagement, and the defendant has had all h^ 
bargained for, viz., a demise of the eatagO'for six months, and must pay 
for uU. Lord Abinger, C. B. — The verdict certainly cannot be sup» 



168 LANDLORD AND TBNANT — ^IMPLIED WlRRAKTf, 

ported for the €£12; the plaintiff is eniided to recover the whole or 
nothing.] 

Lord Abingbr,G. B. — If this case involved the necessity of over- 
mling the case of Smith v. MarrahU^ 1 should hesitate long before 
£ should acquiesce in doing so, for I entirely approve of the decision to 
which we came in that case. That was the case of a* contract of a 
mixed Datun', for the letting of a house and Jkmiimre at Brighton, and 

' every one knows that the furniture, upon such occasions, forms the 
greater part of the value which the party renting it g^ves for the house 
and its contents. In such a case, the contract is for a house and fur- 
niture fit for immediate occupation ; and can there be any doubt that, 
if a party lets a house, ^d the goods and chattels or the furniture it 
contains, to another, that must be such furniture as is fit for the use 
of the party who is to occupy the house ? So it is in the case of other 
instances that may be supposed. For instance, if a carriage be let for 
hire, and it breaks down on the journey, the letter of it is liable, and 
not the party who hires it. So, if a party hii^es anything else of the 
nature of goods and chattels, can it be said that he is not to be furb- 
ished with the proper goods, such as are fit to be used for the purpose 
intended ? Undoubtedly the party furnishing the goods is bound to 
furnish that which is fit to be used. In every point of view, the nature 
of the contract is such, that an obligation is imposed upon the party 

' letting for hire, to fumish that which is proper for the hirer's accom- 
modation. It is manifest from cases of every day occurrence, that 
such is the law. In the case of medicines, if they be administered or 
given to be used by 9 patient, it is to be presumed thai they must be 

' of the proper quality, and fit for the purpose intended. If, fur instance, 
a chemist supply medicines of anotlier description than that which ia 
aiiitable or proper for the patient, he is not entitled to any compensa- 
tion. On the same principle, if a party contract fdr the lease of a 
house ready furnished, it is to be furnished in a proper manner, and so 
as to be fit for immediate occupation. Suppose it turn out that there 

' 18 not a bed in the house, surely the party is not bound to occupy it 
or to continue in it. So also in the case of a house infested with ver- 
min; if bugs be found in the beds, even after entering into possession 
of a house, the lodger or occupier is not bound to stay in it Suppose^ 
again, the tenant discovers that there are not sufiifneot chairs in the 

' house, or that they are not of a sort fit for use, he may give up the 
possession of the house. The letting of the goodn and chattah^ as well 
as the house, implies that the party Who lets it so furnished is under an 
obligation to supply the other coutracting party, with whatever goods 
and chattels may be fit for the use and occupation of such a house, 
according lo its particular description, and suitable in every respect for 
his use. Where the party has t>ad an opportunity of personslly inspect- 
ing a ready furnished house by himself or his aerent, before entering 

'*in the occupation of it, perhaps the objection w^uld n6t arise; but u 
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.a person take a ready fumiahed houee upon the faith of its being suit- 
ably furnished, surely the owner is under an obligation to let it in a 
habitable state. Common sense and common justice concur in that 
conclusion. On this ground, I put the case of Smith ▼. Marrahle out 

, of the question in the present case, from which it is materially dis* 
inguishabie. With respect to the other cases thieit have been cited at 
he bar, and upon which the decision in Smith v. Marrahle has been 

. flupf osed to be founded, I say nothing ;. I regard that case as standing 
upon very difierent principles ; as beine the case of a mixed contract, 

. for the letting of goods and chattels involved with the lettine of a 
house, and in which the goods and chattels'so supplied are intended for 
a specific purpose. But in this case the action is brought for the 
fulfilment of a certain contract applicable to land, viz.. for the eddish 
or eatage of a field — that is, the use of the herbag^e, to be eaten by 
cattle — for a certain time. It appears that the ctftle were accordingly 
turned on the land, and that some of them were poisoned. A manure 
heap, in which were found quantities of poisonous matter, in the shape 
of refuse paint, is supposed to be the cause ; the tenant accordingly 
divides this manure heap from the rest of the field, and puts in more 
beasts, and several of them also die from a similar cause. It is not 
suggested that the plaintiff had the least knowledge of the cause of 
this injury when she let the land. Now, it is said that there was, under 
these circumstances, an implied warranty on the part of the plaintiif, 

. that the eetage was wholesome food for cattle, oxst I take the rule of 
law to be, that if a person contract for the use and occupation of land 
for a Specified time, and at a specified rent, he is bound by that bargain, 
even though he took it for a particular purpoae, and that purpose be 
not attained. Suppose, for instance, he took it with the object of 
making a handsome income out of it as a farm ; if his object fail alto- 
gether, is it to be said he is not liable for any rent 1 It might have 
been that, the grass was wet and injurious at particular seasons of the 
year ; is he not, therefore, to pay any rent for that period 1 The 
general rule must therefore be, that where a man undertakes to pay a 
specific rent for a piece of land, he is obliged to pay that rent, whedier 
it answer the purpose for which he took it or not. Suppose th^ de-- 
fendant had put into the field no cattle at all -, he must have paid 'his 
rent, although, in one sense, he had no beneficial occupation. The 
right of the landlord to the rent does not depend upon that. Here the 
defendant is to pay «£40 for a given portion of the year, and nothing 
ia stipulated as to his getting any benefit by the occupation of the land. 
I think, therefore, that in this case the plaintiff is entitled to recover her 
whole rent. It is no doubt a case of considerable hardship on the 
def(ftndant ; but we must decide with reference to general principles of 
law, and not upon' the hardship of any particular case. Upon these 
grounds, I am of opinion that the case of Smith v. Marrahle is materi- 
ally distinguishable from the present, an^ I think that the rule must bo 
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macle absolute, to enter the verdict for the whole amount of the rent 
claimed in this action. . 

Parrb, B. — I am of the same opinion. I think that the rule ob- 
tained to set aside the verdict sought to be dtecharged, and the other 
rule for increasing it to the whole amount of <£20 claimed in the action^ 
ought to be made absolute. 

The argument for the plaintiff is founded upon two grounds. First, 
that thi&is a contract in writing, and therefore that no extrinsic evidence 
can be admitted to explam it, or add a condition to it ; and that even 
if the law imply such a condition as is contended for on behalf of the 
'defendant, he cannot set it up against the written contract. But I 
think that this argument cannot be supported, and that although the 
contract is in writing, a parol undertaking of this nature may be im* 
ported into it, unless it be by necessary implication excluded. In the 
case of a farming lease, the parties may show by parol, that the land 
was to be cultivated according to the custom of the country, unless 
that construction be expressly excluded by the terms of the lease 
itself • 

With respect to the other and principal question in this case, namely, 
whether a contract or condition is implied by law, on. the demise of' 
land, that it shall be reasonably fit for the purpose for which it is taken. 
If the question were Ve# Integra^ I should entertain no doubt at all that 
no such contract or condition is implied in such a case. The wor3 
*' demise" certainly does not carry with it any such implied under- 
taking ; the law merely annexes to it a condition that the party demis- 
ing has a good title to the premises, and that the lessee shall not be 
evicted during the term. If it included any such contract as is now 
contended for, then, in every farming lease at a fixed rent, there would 
be an implied condition that the premises were fit for the purpose for 
which the tenant took them, and it is difficult to see where such a 
doctrine would stop. No authority has been cited to support such a 
doctrine. With respect to the ccuses which have been referred to, the 
law is clear enough on the subjects to which they relate. One class of 
cases is, where the agreement is for a specific chattel in its then state, 
as in Parkinson v. Lee ; there, there is no implied warranty of it» 
fitness or merchantable quality : another class of cases is, where a per- 
■on is employed to make a specific chattel — there the law implies a 
contract on h.is part that it shall be fit for the purpose for which it ia 
ordinarily used; and there is also an intermediate class of cases, where 

Soods are ordered for a specific purpose from a person in a particular 
epartment of trade ; in that case, also, Broum v. Edgington is an 
authority for saying that the law implies an undertaking that thej 
•ball be fit for that specific purpose All the law involved in those 
cases has been long settled, but it has no direct bearing upon the pre* 
■ent case ; and the only question is, whether the decision in Smith v: 
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JftiTtfMff, WkH the eotes to wbiob I ref^frrod in Ifhring rffy j^tfgfnteiitlii 
tbat ease, are atithoHtiea againflC the preieAt pTaimiiT V httvt, eer- 
tainly, considt^rable doobt wbetFrer those dases cirn be e^fltekl, unless 
we impjort ihto them a fa^t whieh doed mrt appear i# ¥HH repon, 
RaTnely, that there was some deft^o^t on the patt of tTiti'limdTbrd, in 
not making the premises Bt for occupation by the* tenant, pbfBuant to 
an express contract to do so. As to the case of Qfnith v. MittrahU, it 
is sufficiently distinguished from the present, on ihogrouttd'on winch 
the Lord Chief Betron has put it; that there the contract' Was of a 
mixed nature, being a bargain for ar house and Jumilurtf which was 
necessarily to be such' as Was fit for the purpose for which it was to be 
used. It resembles the case of a ready furhi^shied TOomfft a hotel, 
which is hired on the understanding that it shatt be* reasonably fit IV* ^ 
immediate habitation. In such case the bargain is not so much' for ' ^^ 
house as the flirniture, and it is well understood thdt the hbuseis ' .^ y^ 
supplied with fit and proper furniture, and that if it be defcidti- ^^ ^j^^ 
landlord is bound to replace it. I think, therefore, tharthe pi^gent 
case may be decided without the necessity of saying that *^.j decision 
in Smith v. Marrabfe was wrong. The rule ohtained on' ^^ ^^^^ ^f 
the defendant must therefore be discharged; and as he J^^ - [^^d all that 
he was entitled to under the agreement, namely, a j^njise of the 
twenty -four acres from the 8th of September to ihb ' .'^i £ j^^n \^^ 
is bound to pay the sum of dCSO for each •portion of that dme^ildi is 
meniioned in the agreement : the plointiirs rule V ^ j^^rcMe the dama-. 
MS must therefore be made absolute. ^Tb doub . -^ • • . ^^^ ^__ 
the defendant, but we must not allow considf jrjjt,o„g ^f ^^^ j^^^^ j^ 
persuade us to introduce into the law an niter? ^.^„ ofwhick we camiot 
foresee the consequences, by which the me» .^ deuvse of afiirni would 
e«rry witb it an implied condition that the ^„^ ^^^ gj. j-^^ ^^; p^ 
fcr whwh the tenvnttook It ^ '^ 

• 
RotFB, B.-^I -also think tfa^t in iW/j ©aee the plaintiff is , entitled to 
recover the whole amount of ^20. The defence to tHA ikdon ia jiot 
founded on any supposed fraud of the plaintiff, who is therefore enti- 
tled tor^over the rent stipulated for by the agreemei^t/nnleaa it can 
be made ta appear that at the time of entering into the*cedtract there 
waaan implied warranty on her part, that the grass of this field was. to 
b6 what might be denominated wholesome grass, reasonably ^t for the 
food of cattle. It is clear there was no such 'ex)vresB wirr^nty • but 
it is eeotended tbat that is a warranty which the law 'itself implied 
But I fed great difficulty in coming to that conclusion, upless we are 
to »»y that, on every demise of projierty, whether of land or of 
houses, there is by law an implied condition that it* shall jnswer acer- 
tain purpose contemplated by the lessee at the time of the letting A 
graat number of casea have already been pfitto'sboV thejnponveni- 
eece of snob a doctrine; I will put atiodier. Suffposv^ f<)r instance 
4 new sort of manure were used, which, although it might be bene£.' 



172 



LABCSNT. 



eial for a tiioe, and under certain circumstances, was ailerwardsibui^ 
to be injurious, and to render the grass harsh and unwholesome, in 
this case the defiance is sat up against the party herself, with whom the 
agreemeat was made ; but the same rule would apply against a party 
who took, by descent ; so that, if a roan took land ou a building lease, 
and it were long afterwards discovered that there was a running sand 
underneath, which would nfake it impossible to build upon the spot 
intended, and which could not be removed except at a ruinous expense, 
it is nevertheless to be pr^umed, in such a case, according to the 
argrument, that there was to be an implied warranty that there was no 
running sand at that particular place, and the lessor must be held 
responsible. Another case may be supposed, where the party takes 
a house for the purpose of converting it into a hospital ; if it should 
tt^m out to be in such an unwholesome situation as to render it unfit 
for that purpose, could it be said that the premises were let to him 
under an implied warranty that it should be fit to be converted into a 
hospital, and could this be any justification for his refusing to fulfil 
his contract by the payment of the rent ? The only difHculty in this 
case is, how to reconche the decision in Smith v. Alarrable with this. 
My Lord, and my Brother Parke^ however, have pointed out the 

f'ound upon which that cose may be distinguished from the present, 
think it is very probable that the two cases may be so distinguished ; 
but if not, I should prefer at once to overrule that decision, than to 
follow it in the present case. 
Rule for a tum^uit discharged; rule to inerea$e the damages absolute. 



LARCENY, 

Bank bills redeemed by the bank that issued them, and in the hands 
of its ae:ents, are the subject of larceny. — CommomeeaJth v. Rand , 7 
Metcalfs R., p. 475. (184$.) 

(Shaw, C. J., cited Rez v. Clark, Russ. <j- jRy., 181 ; U, States v. 
MouUon, 5 Mason, 551.)* 

» 

A servant let a person into his .master's house on a Saturday after- 
no<m, and concealed him there all night, in order that he might rob 
the house, and on the Sunday morning left the premises in pursuance 
of the previous arrangment. The man in the servant's absence broke 
into the bed-room of the master and stole the contents of his cash-box. 
-^flf/rf, that the man who took the property from the cash-box was 
rightly charged as a thief, and the servant who let him into the house 
as an accessory before the fact. — Regina v. TuckweU and Perkins, 1 
Carringlan 4* Marshmdn*s R., p. 215. (1844.) 

The prisoner Tuckwell was tndicled for stealing, on the 16th of An- 
ffust, thirty sovereigns, ten half sovereigns, eighty half crowns, three 
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fauodndd sbilliiigB, thirty sixpences, fourteen groat«» and one M bank 
note, the money of Henry Leigbton Mayo Hawtbom, in his dwelling 
bouse, and the prisoner Perkins was charged with iueiting him to com- 
mit the felony. 

From the evidence en the part of the prosecution, it appeared that 
the prisoner Tuckwell had been town traveler to the prosecutor, and 
had left him about six weeks, and the prisoner Perkins continued in 
bis employ up to the time of the robbery, which took place on Sunday 
the 15th of August. Tuckwell was let in by Perkins on the afternoon 
of Saturday the 14th, and remained in the prosecutors house all night* 
Perkins left the house on Sunday morning about eleven o*clock, and 
did not return till the evening, and during his absence it was, that 
Tuckwell, in pursuance of the arrangement between them, stole the 
pro&ecutor's mcmey out of his cash-box. 

Chamhers, for the prisoner Perkiiu, continued, that he was wrongly 
charged as an accessory before the fact, and ought to have been charged 
as a thief, if the evidence was correct. He ctmtended that, according 
to the principles of law, if one person puts another into a condition 
to commit a particular. offence, he is constructively present at its com- 
mission. He referred, in support of his argument, to Fo6ter*s Croum 
Law,p, 351, and the case of Uegima v* Jordan and Sullivan, 7 Carr, d^ 
Fayne,3i2. 

CoLKRiDOE, J. — I think there is nothing in the objection. I agree 
with the doctrine laid down by Mr. Justice Foster, and I also agree 
with the decision in Jordan and Sullivan s case. But that case differs 
from the present. Tkere the party tCK>k-a. part in the crime charged, 
but here the crime was not commenced when Perkins left the premises, 
and did not commence till the other prisoner went into the room and 
broke the cash-box open. 

In the case of Jordan and Sullivan, there was a charge of breaking 
and^ntering, and thosn who assisted in the breaking were considered 
as parties engaged in the commission of the offence, and thereforo re- 
sponsible for what occurred 'sfter^vards. 

The jury found both prisoners guilty, 

. IV^RCENY— FINDING. 

Although a person finding property, the ownership of which has not 
been abandoned, may not convert it to his ywn use, at any rate not 
without some endeavor to discover the owner, and although ignoranco 
of this law vvill excuse none, yet, where an ignorant person found a 
five pound note and appropriated it, the court dirt'cted the jury to con« 
aider the state of the finders mind, and ruled that if the jury thought 
the person really believed the note to be her own by right of finding, 
the jury should not bring in a verdict of guilty on the indictment for a 
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larccoy of tiM noto^'^Regima v.Beed, e$ms^ 1 CarrmgUm ^ JMbnAwon'j 
fi:»l).306,. (1644.) 

The prisoner, Elizabeth Reed, was indi cted for stealing' a five pound 
note, and her husband for receiving it. 

The daughter of the prisoners and another little girl, while walking 
in the street at Taunton saw asmal] piece of paper lying on the ground, 
and the other girl directed the prisoners dauglKer to pick it up, wbichf 
^e did, and gave it to her oonipanion. It was a five pound note, and 
the prisoners daughter on vetutning home told her mother of the cir- 
oamstance, who thereupon went to the house where the other girl 
lived, and said to her, *' Where is that note which our Mary picked 
up T" Upon its being given to her, she went away with it, and gave 
it to her husband, who converted it at' once in^o money. When the 
note was missed, and enquiry was made for it, the prisoners both de* 
nied all knowledge of any of the above circumstances. 

Greenwood, for the prisoners, submitted, that before criminal deKn« 
quency could be established against them, there must be a larceny, 
and every larceny must include a trespass, -but there was no trespass 
here on the part of Elizabeth Reed. The old authorities in Hale and 
Hcukins are to the effect that, if a man lose goods and* another find 
them, and not knowing the owner, convert them to his own use, there 
is no larceny, even although he deny the finding of them, or secrete 
them. — 3 Inst.^ 108 ; 1 Hawk., chap, 33, sec, 2; 1 Hah, 506. The doc- 
trine must be taken with limitation, no donbt, and the effect of the 
cases may be that no man shall excuse a finding before the thing is lost, 
therefore, if the property be not lost, he shall nft excuse himself in 
his appropriation of it b^ saying he found lU^^Merry v. Oreen, 7 Met- 
SM if Welshy, 623. 

The principle is the same which Lord Eld on held in Oarttpright r^ 
Green, 8 Ves>, 435 ; 2 Leaeh, 952. 

CoLERfBGB, J.^ — I ag^ee with the principal entirely. If the circum- 
stances under which property is found, b6 such that the ownership 
has been abandoned, the thing is bonum vacans, and any one may take 
it, but if the ownership be not abandoned, the thing is nol the property 
of the finder : if, in addition to this, the person who finds it shows no 
intention to find out the owner, or to return it, that person is guilty of 
larceny. 

Gireewoood, to the jury. — Before these parties can be found guilty, 

you must be of opinion that Elizabeth Reed, at the time shelreceived 

the note from the little .girl, had the intention of retailing it, knowing* 

that she had no right to it. If she thought that it belonged of right to 

i her daughter.' as having been the first to pick it up, and if she took 

' possession of it under that impression, she would not be guilty of fe» 
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looy, or if she knew that she had no right to it* and if no intention to 
keep it arose in her until she delivered it to her husband, then she is 
not guilty, for then the law will presume that she was acting under co- 
ercion, and in that ease* the husband is guiUy of stealing, and not of 
receiving, and the parties must be acquitted. 

• 

<3oLBRtp^ J.t (in summiug up.)-*I am not sorry this case has cotne 
heire, as it affoirdaan opportunity of setting out the law oft a subject of 
which many people are ignorant. A man, who loses any thing, does 
not thereby lose his property in it, and the finder, is bound to restox^ 
it to the owner, if possible, and if he keep it, when he thinks it is only 
lost by the owner, it is larceny in htm. If the property be found when 
it is abandoned by the owner, it is his own who finds it. If the pro- 
perty be lost, but not abandoned, and if the finder find it with fttent 
to restore it, but afterwards approppriate it, he does not commit lar- 
ceny in the ^rst instance. 

Ignorance of the law cannot excuse any person, but, at the eame 
time when the question is with what intent a person takes, we cannot 
help looking into their state of mind, as, if a person take what he 
believes to be his own, it is impossible- to say that he is guiky of fel- 
ony. Elizabeth Reed might tbink that she had a right to the note, 
in ^consequence of her daughter having picked it up, and. if she had 
acted openly, you must say that she took the note from the other little 
^rl in ignorance of the ooatinulng rights ai the owner. Jt in Impos- 
able almost to think that she supposed the owner t6 have intentionally 
abandoned the note, but yet she might have thought that her daughter* 
having first picked it up, had a right to it* and a right prior to that of 
the o^er girl who first saw it, and thinking so she might have gone and 
made the demand for it, as if she had said, " You have Mary's note* 
give it up.*' Under these circumstances she could not be guilty of 
larceny, but, then, the conduct of the partiee subsequently to this» is 
to be considered. 

<His Lordship went through the &ot8 subsequent to the taking. 

VBrdKi--'Guiify. 

LEGACY 

A testator directed that one-seventh part of his estate should be 
6q^aIly divided amonff his three daughters, Elizabeth, Mary and Cathe- 
rine, and the heirs of his deceased daughter, Hester, viz., T. S. B. 
and C. F. B. ; and that the furniture, &c., left to his wife, should* after 
her decease, be e<}ual)y divided among his last named three daughters, 
and the heirs of his said daughter deceased. — Held, that each of the 
heira of Hester, as well as each of the surviving daughters, took one 
fifth of the gift ; and that the same was divisible per capita^ and not 
per stirpes. — Banner v. Siarm^ 1 Sandfard*s Ch. it.* p. 357. ( i 846.) 
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(The Assistant Vice Chancellor cited. 2 PoweU an Devuet, 6^ 
Jarman, 331 ;. Bladder v. Webb, 2 P. Wms., 383; Bonding v. Smithy 

3 Beavan, 541 ; Lenden v. Blackmore, 10 Simons t 625; Wurrington t. 
Warrington, 2 Hare, 64 ; Dc H^iWc v. !>« TTtWtf, 11 Simons, 41 ; Tbw- 
^tn v. Hatfield, 12 Simons, 167 ; Bustard y. Saunders, 7 JS^at^on, 92.) 

Where an executor yoluntarily pays a legacy, he cannot afterwards 
maintain a bill to compel the legatee to refund, unless it ' becomes ne- 
cessary for the discharge of debts. — Davis y. Netoman, 2 Robinson's va 
R.,p.eei. (1844). 

(Allen, J.» cited 2 Lomax* Dig; 173 ; 2 Williams v. Executors, 
892 ; 1 Equity Ca. Abr., 239 ; Nod t. Robinson, 1 Vem., 94 ; New- 
man J. Barton, 2 Vem, 205 ; Coppin v. Coppin, 2 P. Wms., 292 ; Orr ▼. 
Kaines, 2 Ve^. 5«»., 194 ; Rrisbane v. Dacres, 5 Taunt,, 144 ; Skyring 
Y. Greenwood, 4 J?ani. ^ Cress,, 281.) 

Where a party entitled to a legacy, under a will, has a claim against 
the testator, which Jie conceals from the executor until afler he has 
received the legacy, he cannot afterwards, in an action against the ex- 
ecutor, object that the amount of the legacy was not paid in a due 
course of administration. — Stroud y. -Stroud, 7 Manning ^ Grangers 
R„ p. 417. (1846.) 

' A pecuniary legatee is entitled to be paid in full, out of a dividend 
payable op a proof made in respect of a devastavit committed by ft 
Imnkrupt, who is executor and residuary legatee. — Jk West, 2 Man^ 
tagu, Deacon df Degex, R., p. 613. (1846.) 

LEGACY— COSTS. 

In a suit for administering a testator's estate, a legacy was claimed 
by two legatees, adversely to each other. — Held that, as the question 
arose on the testator's will, the costs must be borne by his estate, and 
not by the legacy. — Wilson y. Squire, 13 Simons, JR., p, 212. (1846.) 

{Blower, cited Crogan v. Baines, 7 Simons 40 ; Ripley v. Moysey^ 1 
. Keen, 578. 

Wood, contra, cited Jenour y. Jenour, 1 Vcs,, 562 ; Augetl y. Davis^ 

4 Mylne Sc Craig, 360.) 

LEVY. 

It is well settled that a levy on sufficient property changes the title 
and dischargee the defendant. Where a levy has been made the law 
will presume that the officer sold the property. 

If the officer levy on sufficient property and waste it, it virlll still be 
a satisfaction of the judgment. — Kerthaw v. Merchants' Bank of New 
York, 7 Howard's Miss. R., p, 386. (1844.) 
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LEX LOCI. 

A contract must be govemea by the law of the p1ace» where it is to 
beperfonned*-iSiaetf< y. Dodge^A Smedes SfMar$haWt, K^p. 667. (1845.) 

LIBEL. 

Id an action for libel, the form of an advertiBement charging the 

Slaintiff with fraud, and ofTering a i award for his apprehension, evi- 
ence haying been given, with the consent of the defendant's counsel, 
of arrests of the plaintiff in consequence of the advertisenent, after 
the commencement of the action^ it was keld^ that the defendant could 
not afterwards complain that the judge, in his summing up, did not 
expressly tell the jury that th^y were not to take those arrests into their 
consideration in estimating the damages for ihe libel. — GoeliM y. Corry^ 
7 Manning 4* Qranger'e R., p. 342. (1846.) 

The publication of a libel is actionable, though the defendant had 
thcf libellous statement from another, and gaye the name of the author 
in the publication.-^ CZarAMm y. McCarty, 5 Blackford e R., p, 574. 
(1844.) 

(DfiwBT, J., cited De Creepigny y. WeUesley^ 5 Btng^ 392 ; Dole t* 
Lym, 10 J. R, 447.) 

LIBEL-OEVIDENCE. 

In an action for a libel, evidence that the plaintiff's general character 
was bad when the libel was published, is admissible under the general 
issue, in mitigation of damages, although the defendant has filed a 
plea of justification, in addition to the general issue.-^£ftone v.^Var* 
ney, 7 Metcalfe R.\ p. 86. (1845.) 

Trespass upon the case for a libel alleged to have been published by 
the defendant, in a newspaper, imputing to the plaintiff " h^rtless 
cruelty towards his child." The defendant pleadea the general issue, 
(which was joined,) and filed the following specification of defence : 
" If the plaintiff shall prove that the defendant ever printed or pub- 
lished the matter set forth in plaintiff's declaration, alleged to be libel- 
lous, the defendant will offer to prove, in justification, that the charges 
contained in said alleged libel, are true." Trial in the court of com- 
mon pleas before Warren, J., who reported the case, as follows : 

** The publication, by the defendant, of the matter set forth in tho 
plaintifTs declaration, was admitted, and the defendant offered evi- 
dence, injustification, tending to prove the truth of the charges therein 
made. The defendant then offered to show, in mitigation of damages, 
that before the publication of the alleged libel, the general reputation 
joi the plaintiff, in the community, aa a man of moral Worth was bad. 



The evidence was objected to by tbe{>liiintiff and rejected by the court. 
The plaintiff then introduced evidence for the parpose of rebutting 
,ih^ <evi4^^<i#e9 introduced, by the defendanl, as to the truth of •said 
<*erges, 

In this state of thp trial, the court, upon the motion of the defendant, 
reconsidered its decision rejecting the evidence aforesetid. The plain- 
tiff still objected, that the evidence was incompetent; and further*ob- 
jected that sbecuuit could not legally exercise any discretion as to the 
order of rproof; and that, if competent at any time, the evidence 
.eouidnotyJunder any circumssances, be introduced in this stage of the 
proceeding. The court overruled both objections, and admitted the 
testimony, which was replied to by the evidence on the part of the 
plamnifU 

A vSrdtct was rendered for the plaintifT with nominal damages. To 
'the ruling iibtesaid the pjaintiff excepted." 

B.F.SmlUr ^ the plaintiff. After a ^a in justificatiain, the 
4svidence ^hich was received was not admissible.— i^0«^i2a<s v. Tmmy^ 
2 Weud, 352,- Skinner v. Powers, 1 W^nd,, 451 ; Paddock ▼. 8alit- 
bury, 2 Coir., 811; Earl of Leicester,^. Walter, 'i Campb,f25i ; B4»il€p 
v. Hyde^.Z Cmn^ 463.; WyeUl y.lxove Holt, N. P. 299. All previoua 
contrary decisions and dicta, in the English courts, were overruled in 
Jones V. Stevens, 11 Price, 235. A notice under our practice, since 
special pleading was abolished, that the defendant will give evidence 
in justification, restricts him to the line of evidence to which he would 
have been confined under a plea in justification. 

The point presented to the court in this case has never been decided 

in this com in on wealth. It has bden discussed in the following cases : 

Lamed v. Buffington, 3 Mass 546 ; Wolcott v. Hall, 6 Mass^ 5 1 ; Ross^ 

Lapham 14 Mass., 275 ; Alderman v. French, I Pick., 19 ; BodweU 

T. Su>an 3 Pick,^ 376 ; Commontoealth v. Snelling, 15 Pick.^ 344. 

J, G. AihoU, for the defendant. Tbe question is, whether tlie 
defeodaut, «nder the general issue, can give evidence in mitigation of 

.damages of <the plaintiff's bad character, though a justifioation ia set 
fbrth.in tbe specification of defence. Where the general issue .alone 
is pleaded, .such • evadenoe is admissible. In Foot ▼. Tracy, i J. R,, 
46, only four ef tbe judges gave an opinion on this point, and tbey 
were equally divided. But in the subsequent ekae of Spring^tein ▼• 
Field, AsUion, 185, Spencer X, who gave no opinion in the former eaae, 

.md he had no doubt that the evidence was admissible. See also 2 
Stark on.JEv.t 369, 878, and cases cited in tbe notes; Chreenl. on JStf.^ < 

.^ec. 55 ; Sktf^ on Slander, 461 ; Ridley v. Perry, 4 Sk^aie^, 22^ cd- 
toe// V. Suwh 3 Piok.^ 376 ; Cstmmonyfealth v. Snelling, 16 Pick., 344. 
If suefa evidence .was even inadmissible by the larw of this common- 
wealth, when a plea in juatificetion was added to the general issue. 



4ibat lav waa alteised k>y SuUuU <^ 1836, .Mop. 107» mc* 2, whioh imifi ^ 
re-ODacted by Rev>£tat., chap* 100, fee. 18, 19, 

. Tbe opinion of the court was delivered at October term, 1844 by 

Dewet J. The first question raised in this case is, whether the de- 
fendant can, in an action of slander, under tbe general issue acoom- 
panied with a notice that the deiendant will offer evidence to establish 
Cfae truth of the charge, in justification, give in evidence the general 
aharacter of the. plaintiff in mitigatio.n of damages. This Question is 
not new, but one that has often arisen and been the subject of consider- 
ation. It was much discuAed in the case of Fo oly, Tracp, IJ* /2f., 46,« 
where it arose, however, under the single plea of the general issue^ 
but was not decided ; the noiembers of the court who gave opinions^ 
being equally divided. Kent ^ Thompson, Js,, were for its admis 
sioa. LivpngUon Sf Tompkimg, contra. In a later case, repor- 
ted in Anthon, 185, Springstem v. Fields Spencer^ «/'., took occa- 
sion to remark that he had no doubt at>out the admissibility of 
(he evidence offered in the case of Foot v. Tracy^ but for par- 
ticular reasons connected with that case» he forbore to express any 
opinion on the hearing of the same. In Paddock v. Salisburt/, 2 Gow^ 
811, the question came again before the Supreme Court of N«w York, 
when it was held that evidence of general character was admissible in 
mitigation of damages, under the general issue, which was the only 
|>lea filed in that case. 

This case was much considered in the case of Root v. King, 7 Cow,^ 
613. The court there held that public reports of the facts stated in 
the libel, were inadmissible as evidence in mitigation of damageSy 
where a plea in justification had been filed, alleging the truth of the 
matter stated in the libel ; but they also held that the general character 
of the plaintiff was put in issue in an action of slander, without regyd 
to the pleading or notice of defence on the part of the defendant. 

'Savage^ C c/., says, *' Under any circumstances, the defendant may 
sbow that the plaintiffs reputation has sustained no injury, because he 
bad no reputation to lose. The rule is admitted that the general 
character may be attacked, becanse this is relied upon as the ground 
of damages, and the plaintiff is supposed at all times to be prepared 
^ sustain his general character." See also Inman y. Foster, 8 Iv&nd^t 
jS02. Mr. Greenieqf, in his Treatise upon Evidence, vol, 1, stu:, t^^ 
#^y8, " Whether evidence impeaching the plaintiffs general character 
Hb admissible in an action of slander, as affecting the damages, is a 
Aoint which has been much controverted, but the weight of authority 
M in favor of admitting such evidence." In 2 Starky Ev., 369, it is 
4Said that in actions <r£ slander, where the defendant has not justified, 
eridence of the plaintiff's bad character is admissible in rediACtion of 
damages ; and in page 87& the author says, " general evidence of 
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^ bad character seem'B to be admisBibYe* although the defendant haa 
justified that the imputation is true, for if the justification should fail, 
the question as to the quantum of damages could still remain." And 
such evidence has been held admissible in North Carolina, Ohio, and 
Kentucky, when a justification and the general. issue are both pleaded, 
— Vick- V. Whitfield, 2 Hayw,, 222; DewU v. Greenfield, 5 Ham. 275 ; 
Eatdand v. CaldtoeU, 2 Bibb., 21 ; CaUoway v. Middlcton, 2 A, K, 
Marsh, 372. See, also, Sawyer y. Hopkins, 9 Shepley, 268. 

In New York, as before seen, such Evidence has been admitted 
where the general issue has been the only plea. So in Connecticat* 
Pennsylvania, South Carolina, and New Hampshire. — Brumon t. 
•Lynde, 1 Root, 354; Atutiny. HancheU 2 Root, 148; Henry \. Nor- 
wood, 4 Watts, 347 ; Buford v. Mo. Luny, 1 Noit SfMcCord, 268 ; 8auh 
yer v. Erfert, 2 NoU ^ McCord, 511 ; Lamos v. Sndl, 6 N. Hamp., 
413 ; Waters v. Jones, 3 Porter, 442. 

In our own cases we shall find that the general principles stated io 
Lamed v. Bufinton, 3 Mass., 546, bear upon this question. The precise ^ 
question of the competency of evidence touching the plaintiff's mored 
character was there waived, as no such evidence was embraced in the 
proposed proof. But it was ruled that it was competent to give in 
evidence the plaintiff's rank and condition in life, either on the general 
issue, or a. traverse of a justification ; and the reasons assigned are» 
that ** the degree of .injury the plaintiff may sustain by the slander, 
may very much depend on his rank and condition in society," and also 
that " it is a fact, in its nature, of general notonety." In Wolcott r! 
HaU, 6 Mass., 518, in which there was a justification pleaded, evidence 
was offered in mitigation of damages, of general reports that the plain- 
tiff had been guilty of the crime imputed to him in the slanderous 
words. This was rejected ; but it was said by the court that evidence 
of general bad character may be considered by the jury ; " for the 
w^rth of a man's general reputation among his fellow-citizens, may 
entitle him to large damages for an attempt to injure it, whrch he 
ought not to obtain if his character is of little or no estimation' in 
society." The principle here settled seems to be, that particular re- 
ports, injurious to one's reputation, are *to be rejected, but a bad 
general character may be shown in xnitigation of damages \ and thiB» 
though a justification be pleaded. Alderman v. French, 1 Pick., 1 , went 
no farther than to hold that evidence of a general Report that the plain- 
tiff had been guilty of the crime imputed to him, could not be receiv- 
ed in mitigation of damages. In Ross v. Lapham, 14 Mass., 279, which 
was an action on the case for slanderous words, charging the plaintilF 
with perjury, and in which the court held it incompetent to offer in 
evidence, in mitigation of damages, that the plaintiff was an atheist, 
yet it was assumed that by commencing an action of slander, ** the 
plaintiff put his general reputation at issue." See also, Commontoealtk 
T. Snelling, 15 Pick., 344, which seems to recognize the same principle. 
In Bodwell v. Stoan, 3 Pick. 378, while it was held that reports of par- 
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dcular facts were inadmissible, it was declared as the rule of law, thai 
** the general bad character of the plaintiff may be shown, because 
he relies upon its goodness before calumniated, asthe principal ground 
of damages. A fair character has been maliciously attacked, and the 
law will repair the mischief by damages; but to a reputation already 
soiled the injury is small.'' 

The English doctrine, as stated in Earl of Leicester ▼. Walter^ 3 
Campb., 251 ; and 1 Maule Sf Sdw,, 284, seems to go further than 
these doctrines, and to authorise the admission of mere public reports 
that the plaintiff was guilty of the crime imputed to him by the defend- 
ant. See also, Richards v. Rickards, 2 Moody ^ Rob., 557 ; 3 Stepheni, 
N* P., 2578. But this rule has not pievailed with us, and is supposed 
by Mr. Justice Jackson, in his opinion in Alderman ▼. French, 1 Piek.^ 
1, to have been only intended as an ad mission of evidence of the general 
reputation and standing of the plaintiff In this view, they would 
bear upon this question. As admissions of reports, we should reject 
them as authority. 

It is said that the more recent English casesjseem to consider evi- 
dence of general bad character as irrelevant, and therefore as inadmis- 
sible. It would seem, from the rdport of the case of Comioall v. 
Richardson, 1 Ryan ^ Mood^, 305, that evidence of general good 
character was held not to be admissible for the plaintSf, where the 
defendant had filed special pleas of justification, as well as the general 
issue ; and the presiding judge seems to have assumed that such evi* 
dence was not competent to either paity. This decision is directly 
opposed to the case of Harding v. Brooks, 5 Pick,, 244. In Jonet 
V. Stevens, 11 Price, 255, which contains much reasoning against the 
competency of such evidence, the question arose upon a plea in justi* 
fication,conlainiijg general allegations against the plaintiff's character, 
and the real question was, whether it was. competent to support the 
pica, and disprove the declaration by producing evidence thaU the 
general character of the plaintiff, as an attorney, was bad. This is the 
view taken of that case by Mr. Greenleaf, in his note to sec. 55, of 
the first volume of his treatise on evidence. 

The review of the adjudicated cases, and particularly the decisions 
in this commonwealth, and in the State of New York, seems necessarily 
to lead to the. conclusion that evidence of general bad character is 
admissible in mitigation of damages. That it is so where no justifi- 
cation has been pleaded, seems to be every where sanctioned, unless e 
contrary opinion is found in the recent English decisions to which I 
have alluded. Suggestions have been made in some of the cases, that 
such evidence was not admissible where the defendant pleaded the 
truth in justification. But upon principle, this distinction I apprehend, 
will be found untenable. There is doubtless a class of cases where 
the defendant, by pleading the truth in justification, may deprive him- 
self of a defence upon which he might have relied, if he had pleaded 
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dM itaked general ia^ae ; as that the words were spoken in passion m 
gtivingthe character of a servant, &c. In such cases, the very fact of 
pleading a justification, and putting upon the record an allegation of 
* the truth o£ the worab, has been supposed to take away the defence 
a£ the character above alluded to. But under our statutes — Rev, Stat,^ 
chap. 100, sec. 18, 19 — perhaps even thirf rule may be considered as 
tnodified, and indeed effectuaily changed. By sec. IS, it is provided 
that matter in one plea shall be no evidence in another; and by sec. 
19, that a plea in justificatioti in slander, that the words spoken wercr 
^ue, shall not be proof of malice. • 

The reasons which authorize the admission of this species of evidence, 
Mnder the plea of general issue, seem alike to exist, and to require its ad- 
jttisston where a justificatioti has been pleaded, but the defendant haa 
lailed in sustaining it. It is not offered in either case as sustaining th e j usti- 
lieation or making out the defence, but is soleJy applicable to theques- 
fion of damages. I agree with Mr. Justice Thompson, in hi^opinion, 
as stated in Foot v. Traci/, 1 J, R., 46, that " it cannot be just, that a 
•man of infamous character should, for the same libelous matter, be 
entitled to equal damages with the man of unblemished reputation ; 
jet such must be the result, unless character be a proper subject of 
evidence before a jury.'' Lord Ef/enborough,in 1 Maule & Selw.,2S6^ 
also says, " certainly a person of disparaged fame is not entitled to 
the same measure of damages with one whose character is unblem- 
ished ; and it is competent to show that by evidence." 

The theory of trials is, that the jury are to decide solely upon the 
evidence before them. If so, they surely cannot make the distinction 
^between a plaintiff of good name and fame, and one who is really 
infamous, unless evidence of this fact is allowed to be given. Cases 
often occur where the jury are entire strangers to the parties, and if 
mM so they ought not to act upon the statements of any of their fellows, 
^ven in the jury-room, and not under the sanction of an oath. There 
«eems to be no alternative but to admit this species of evidence, and 
this as well where there is a justification pleaded, as where the de- 
fence is on the general issue alone. In the former case, the evidence 
18 to be applied solely to the question of damages ; and it would be 
the duty of the court to advise the jury that it could not be used to 
eustain the justification, but was properly introduced because both 
^estions were before them, and if the justification failed, upon the 
evidence applieable thereto, they would consider the evidence of the 
cisaracter of the plaintiff, in assessing damages for the injury occasioned 
hy the defamatory words, but Jbr other purposes the evidence would 
be irrelevant. This evidence should be confined to the general char- 
acter of the plaintiff, as it existed before the publication of the slander 
ooA words* 

We tfain& the objection as to the 'time when this testimony waa 
isdmitted, in the present ease, is of bo avails and that the ruling waa 
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jadg49 to admit the evidenee of dtet stage o# tfae.cauae. 

JmdgmmU on tiks tftrdkL 

LIEN. 

A lien eannot ariae, where from tbe nature of the contract, between 
the parties, it would be inconsistent with the expresa terms or the clear 
{nterest of the contract.-— JRoa^ie/ v. Btuwui 2 Howard's U, S* R^, p^ 
406. (1846.) 

(Mr. Justice McKinlbt, cited, Story on Agency, 73, 74, 75 ; Lamprier 
y* Fasley, 2 T,R,, 485 ; Cranston v. PkUdddphia Ins. Co., 5 Rin., 5^38 j 
Tame? Y. Bethune^ 2 Pesau, 285 ; Jarvis v. Rodgers, 15 iifaj^.,389 ; Vl'^y- 
ffi^fi V. Bowyer, 1 F<*<. «7tf»., 416 ; Taylor v. Robinson, 8 Taunt,, 648 ; 
CrTtf^ V. PFtTjon,. 9 TVa/^, 512; Madden v. Kempster^ 1 Camp., 12; 
Orockford v. W^wi^r, 2 Camp.^ 124.) 

Where a debtor deposits a title deed with his creditor, ad secunty 
for a debt, the interest which tbe creditor thereby acquires i» the deed' 
may. be assigned by him to a third person. — Hobson v. Welland, 2 
JUpody 4* Robinson's R., p. 342. (1844.) 

The bankrupts employed the petitioners as their broktf^ for the sale 
of East I^idia produce, and the brokers accepted bills to a large amount 
in favor of the bankrupts, on the credit of gooda deposited with them 
for sale,' and the bills of lading for goods shipped and consigned from 
India to tiie bankrupts^ On the 14th October^ the bankrupts, being 
then in full credit, proposed to the brokers to accept bills in their favoi 
to the amount of i£3,000, and to induce them to do so, informed them 
that a cargo of oil was consigned to the bankrupts from Bombay by 
the ship mq^estic^ which they intended to place in (he broker's handa 
for sale, and undertook to hand over to them tbe bill of lading when 
received. On tl^ 24th October a fiat was issued against the bankrupts, 
and the bill of lading came to the possession of the assignees. — Sieldp 
that the brokers were entitled to have the bill of lading delivered up 
to them, and had a lien upon tbe cargo of oil for the general balance.^- 
IntJu matter of Ewms^ U. al,, 3 Montagu, Deacon SfDeaex, R., p. 74. 
(1845.) 

Where two peraonshave a lien on the same piece of property which 
ianot sufficient toaatisfy both» and one has a lien for his debt on an- 
other piece of property, he m ust exhaust the latter before be can resort 
to. the common fani.^—TrowMdgs v. MarUsUm^ 1 Walker's. Ch. R,, p^ 
185i (1846,) 

In a lien for BuppKiM or repaba to a^eneetie veasel, the admiralty. 
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jttriBdictioii depends upon the local law of the particalar state where 
they are made ; but questions of lien upon a foreign vessel are gov- 
erned by the general maritime law, and not by the local * law of any 
9lBXQ.— T/ie Bargue Chusan, 2 Story's R.,p. 455. (1845.) 

LIEN OF ATTORNEY. 

An attorney at law has a lien on money which he has collected, for 
Che amount due him in the particular case in which it was received, but 
not for any general balance due him for professional services rendered 
in other cases. — Pope v. Armstrongs 3 Smedes Sf MarsJialVs R,, p, 214» 
(1845.) 

This was a motion made in the circuit court of Yazoo county, by 
William E. Pugh, purchaser at the sale of the effects of Philip P. 
Pope, a baiikrupt, against F. T. Grayson, surviving partner of Gray- 
son 6c Griffin, to pay over the money collected by Grayson Ic Griffin 
in the case of Philip B. Pope v. James Armstrong, Upon the trial of the 
motion, the facts were agreed by the parties, to wit : ** That the amount 
of money^ollected of James Armstrong was $210 60 ; that this claim, 
with others, was placed in the hands of Grayson &; GrifHn, attorneys, 
for collection, by Pope before he filed his petition in bankruptcy. Pope 

f>]aced this claim in his schedule as a judgment, without stating any 
ten or incumbrance to be on it. Grayson & Griffin received the money 
in this case in October, 1843, after Pope had received his certificate of 
discharge, and after his effects had gone into the hands of his assignee 
in bankruptcy. The assignee advertised and sold the claim, among 
others on the first Monday in November, 1843, at the court-house door 
in the town of Benton, without giving notice of any lien, and William 
E. Pugh became the purchaser, and receiver! an assignment thereof 
from Pope's assignee in bankruptcy. Grayson lives about four miles 
from Benton, and knew of the sale of Pope's effects, but w^s not pre- 
sent at the time of sale, and did not know said claim had been pur- 
chased by Pugh until he was called on by Pugh for the money. Grayson 
dc Griffin gave no notice, either before the vale of said claim, or before 
the purchase money had been paid by Pugh, of any lieu on said judg- 
ment against Armstrong, or the money. But Grayson did give Pugh no- 
tice of his lien before the entering of this motion, though afler Pugh had 
called on him for the money. Pugh purchased without any knowledge 
of any lien or claim set up td this judgment, or money, by Grayson or 
any other person. Grayson now claims to retain the money collected 
in this case, upon the. ground that he had a right to retain it in payment 
of a general balance due him by Pope, ff)r professional services ren- 
dered before Pope became a bankrupt. The general balance due 
Grayson & Griffin is admitted to be more than this claim and is unpaid. 
Upon this statement of facts, the court overruled the motion, and de- 
cided that Grayson had a right to retain the money collected in this 
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' cftse, in satisfaction of tho general balanco due bitn by Pope before be 
became a bankrupt And thd^laintiff appealed to this court. 

William E Pugh for appellant. 

« 

In tbe determination of thia cause, two questions arose for tbe con« 
tideration of tbcv court. 

1. Has an attorney the right to retain money collected after the 
debt has been assigned by the plaintiff for a valuable consideration, in 
payment of a general balance due the attorney by the plaintiff before 
the assignment 1 

2. If he has, would not the fact of the claim in the hands of the at- 
torney having vested in the. assignee in bankruptcy of the plaintiff, 
and he having sold the same with the knowledge of the attorney of the ^ 
assignment in bankruptcy, and tbe sate of the assignee without notice 
from the attorney of his claim or lien, be sufficient to raise the lien of 
the attorney as against the purchaser without notice 1 

On the first point It has been ruled in England, that an attorney 
has the right to retain«!the papers of clients until a general balance due 
18 paid. But tho duties and liabilities of an attorney there, are entirely 
different from what they are here. It is thus ruled there, because the 
attorney is bound for the costs of the suits prosecuted by him for his 
client Here there is no such liability resting upon the attorney, and 
the reason of tbe rule having ceased, the rule itself should cease. 

If such were the law here, the client would be almost deprived of tho 
use and benefit of his property in the hands of his attorney. He could 
use it in no other way than as mortgaged property. He could not 
control, transfer, or assign his choses in the hands of his attorney, nei- 
ther would his receipt to the defendant of a judgment discharge him, 
nor would a sheriff be justified in paying over to the plaintiff moneys 
collected by him. But I cannot find any case in which the judicial, 
tribunals of this country have sanctioned the law as ruled in England, 
but the reverse has often been determined. — LMnn v. Church 4 Madd.^ 
891; The People y. Hendemburg, 8 JoAMan33f>; 3 Caines, 161; St. 
John V. Deffendorfi 12 'Wend,, 261 ; and Phdip v. Sfagg, 2 Edw.^ 
108, are cases in point, and if I do not misunderstand the language 
of his Honor who delivered the opinion of the court in the case of 
Harney v. DeTnoss, 3 Howard^ 174, this court has already expressly de- 
termined this question. 

But if an attorney in this state has a lien upon the papers of his 
client in his hands for general balances — which I cannot think the facts 
of this case show such neglect, or laches on the part of tbe attorneys, asv 
would raise their Hen or preclude them from enforcing it — they have, 
by concealing their secret lien, or neelectinff to notify the assignee, 
or when they knew this claim was to be sold, neglecting or refusing, 
to give notice o£ tt«eir lien, placed themselves in the condition of one 
vv'ho stands by, and sees his property sold by another and go into the 
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bands of an tnnu«ent puY^chaser, without diseloBikg hiftiWdroat. in, <», 
title to, the property 8o)d. •* 

Upon either point I think the Judge, who tried this motion below^ 
erred in overruling it, and that the attoroej, Gh^yson, Bhouid bave 
, been compelled to pay over to the purchaser the money collected witb 
interest from the time of entering the motion* 

Charles E. Mount, for appellee. 

By a case agreed the following seems to be tlii» material f%6ta of thei 
case : 

The appellee, Grayson, the attorney of Pope, collected on this jud^ 
ment $210 60, in October, 1843, which with odiiair claims, had boen 
placed in his hands as attorney, by said Pope, prior to the filing bi» 
(Pope's) petition to be declared a bankrupt. Pope placed this judg^ 
ment in his schedule, without noticing any Hen. Grayson received the 
money after Pope's discharge, and after bis assignee had received bt0> 
efiects. The assignee afterwards advertised and sold the said judgo 
ment on thelst of November, 1843, without giving any notice of Hen, 
and Pugh, the appellant, purchased and rAceive4from the assignee Mif 
assignment of the judgment. Grayson knew of the sale. Neither hd- 
nor his partner was present; nor did tbey know of the sale of this, 
daim, until so informed by Pugh the purchaser. Grayson resides fouci 
miles from place of sale, the appellant had n«» notice of lien, until he 
demanded the money, and appellee, Graysos, claims to retain for ^ 
general balance due by the bankrupt Pope, to hlim G^yson, as an 
attorney, greater than the amount received by bim. 

We contend, that, if an attorney bas a lien for a gonaral balance*, 
upoi) the papers, moneys, and judgments under bis control, and in hie^ 
hands as against his client, before bankrupUcy, the same is not des*-. 
troyed by vesting the rights of the bankrupt by operation of law io^. 
tbe assignee. — See Owen an Bsnkrvptoyi, 86.. Nor does the pur^ 
chaser at bankrupt sale acquire any better right; -unless the lien is ex- 
pressly waived, ashy taking other seeurity.-^Owen on Bankruptcy^ 66. 

It will not be denied that such a lien in favor of the attorney exists . 
in this country as against his client ; nor can any meaning, or con- 
atruction of the act of Cclngressof 1841, be given, which would place* 
the assignee in bankruptcy in better condition^as to the efiects of the 
bankrupt than the bankrupt was before the decree. 

An attorney has a general lien against bis client for his costs on all 
the paper with which he is entrusted hy his client, and upon money or 
upon a judgment recovered for him. — Mont* on hienf 59 ; Ex parte 
Neebitt, 2 &A. <t Lef., 279 ; Ex parte Stfrhng, 16 Vee., 529 ; Ex pane 
Pemberton, 18 Yes. 382. 

'the general and settled principle' seema to be, that an attorney bat 
% Gen, not only for the costs in the particular eause ; but for all cost. 
— Mont, on Lien, 61 ; Crnes en Lien, 208 ; Sleeenaon v. Blakdoekt 1 M 
4*<S.,535; Barntsly v. Pd^U AnA. lQ2i 
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That such lien ^Ibo operates against tbe vesignee «f<A ')uuikm)>t. — 
jSe« OroM on Lien, 209 ; LamheTi v. Buehmtui^r, 2 B.i^Cj^l^ ; 4'Z). 
^ R,^ 125, 5. C. ; jE7a; T^ar/e Botdden,2 Dea. '^ ChiUy, 19d ;.£a; fotte 
Bush, 7 Fin., 74 ; Braum v. HeathcoU, 1 L4^A;.,160;^Mtte^8tf<v; Qldfield, 
4 r. jR., 123; JSi^ on Bankrupt Lata, 32 Law LUraryi 299« -"iOa.aad 
will attach upon funds in bankrupt court. See Cw9S*itm Lim^ 217, 
218. But the lien for a general balance extends not only to papers 
entrusted to his care for costs incurred by tfceattcnrney, but also to 
moneys in his hands, and to judgments recovered by himj -8ee Oiam 
on Bankruptcy, 87 ; 1 Dovg., 238 ; 1 M . if S.. 2^(y ; J8 IT. it, 69 ; 
Qraham's Prac., 61 ; 3 Eap, 268; 3 B. 4* P. 485. And the lien >see«i8 
to extend as Well for the labor and services bestowed ^bytke: attorney. 
2 W/teeler's Am. Com, Law. Rep.. 26, 27/28, and oas^ tii«re eked. 

Let us inquire what the purchaser at aesignee''s sal ei obtained* Osr 
tainly notthe judgment, — ^because th^t was satisfied, and i the assignee 
could have no interest in a satisfied jtfdgment. He bad4t<right to the 
money collected by the attorney, distharged of the lien of the* attorney. 
But it is not pretended that the money in the hands of' Grayaon was 
sold ; if it were then the purchaser must have had loU notice of hie 
lien, because such liens are established by general usage. .The-factiof 
the claim being collected, and the money being inth^ handeof the at- 
torney of record, should have "put the paity purehsi&ingupon inqttiry ; 
and it being satisfactorily shown, tliat the lien' of an attt'titney for a ge- 
neral balance extends to the papers, moneys, and ju^^gments'of ' his 
client, in his hands, we should' «ay the maxim of eawatt e$nplorwi\] 
fully apply. 

But we answer that the purchaser at bankrupt sale only lobtsined a 
right to all surplus which might remain in the hands* of :the atUxney 
after a settlement with the client. The assignee in banlcTuptcy had no 
greater interest vested in him than the client |>ad aM^ tfaeiasBi^ee'of 
the assignee, obtamed no more. It is held, that a purchaser at sherds 
sale purchases subject to the equTties of the parties^ and' we can eee 
no distinction upon principle between sach p>»rohaser'anilio]ieiat baak- 
rupt sale. 

But we think the authorities cited for appellant, do.nottmiUtate 
against the principles for which we contend. — Ldnn ▼. Ch^th^ 4 Madd.^ 
391, was compro^mised, and what the Vice Chaneellor ssid' was mere 
dicta, qr in other words, an excuse for laxiness. — BJo^tmon, 385,. was 
a settlement made between plaintiff and defendant, where defendant's 
attorney had given notice, and there was no collusion,^ and the settle-' 
ment was upheld; we do not think it in point.— 'PtWer/v. Morris, 3 
Caines, 365, was a case where defendant paid to plai if tiff 'witboutj no- 
tice of attorney's Hen and without collusion, and it' was there' held.the 
attorney had no lien while the money is' in 'dofendarit'd hands^unless 
he give notice to defendant not to pay plaintiff. ^I't >canaoC apply 
bore. 
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In 8t, Jokm ▼. Defender/, 12 Wend., 261, the ^quesdon was, whether 
an attorney has a Hen upon iiis cHentfl money before it comes into his 
hands — for which we do not contend. 

The appellant misunderstands the case of Harney v. Demos*, 3 How- 
ard^ 174, it decides no principle applicable here. That was a motion 
by an attorney against the sheriff, wherein the attorney insisted upon 
the sheriff paying over the money to him, not his client, and as the sta- 
tute gives the motion only to the plaintiff, Harney mistook his remedy ; 
as to tbe^third ground assumed by appellant, that the laches of the at- 
torney has destroyed his lien, the concealment alleged, &c., we refer 
to that part of the bill of exceptions, an3 insist that the facts will not 
bring this case within the principle contended for, viz : " That the at- 
torney stood by and saw the sale and gave no notice of his lien." Now 
if this were true we insist that a purchaser at bankrupt sale does not 
stand in the same attitude as a purchaser for valuable consideration 
without notice ; the maxim oT cavaei emptor applies, and, as before 
remarked, we are unable to perceive any differe.nce in principle be- 
tween a purchaser at bankrupt sale and a purchaser at sheriff's sale, 
both being conducted, by officers of court ; and as to which latter sale, 
it is held, that the m^x\m of caveat emptor appHes, and the sheriff's 
vendee is not like a purchaser for valuable consideration without no- 
tice ; he is not even entitled to the benefit of want of notice. 

As to the facts, the record does not show whether the appellee knew 
of the sale bofore or after it took place ; it is expressly stated, that he 
was not present. It is true, he lived four miles from th^ place of 
•ale ; but we cannot believe an attorney shall lose his Hen by not at- 
tending sales wherein he may be contingently interested ; to state the 
proposition is sufficient to show its absurdity. There is no strained or 
forced concealment shown, it was made known as soon^as the appel- 
lanf applied for the money, or a settlement. It is not shown that the 
attorney knew of the sale of this particular claim ; may there not have 
been several sales of this bankrupt's estate? and if the attorney at- 
tended some of those sales at which this claim was, not offered, and 
vet was absent at the sale at which it was knocked off shall hethereby 
lose his lien t 

It does not seem to us that such a conclusion would be based upon 
reason, principle or justice. And yet this is in effect what the appel- 
lant contends for. But for the reasons above stated, the facts do not 
place the purchaser in a position to avail himself of the benefit of 
want of notice. 

Now, if the facts would justify us in saying, that there was a mani- 
fest intention on the part of the appellee so to conceal bis lien, as to 
amount to fraud, there might be some plausibility in the argument of 
appellant; but we think they justify no such inference. 

In Owen on Bankruptcy, p. 98, it is aaid : '* But a person having a 
lien upon goods, does not waive that lien by the mere act of omitting 
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to 8t«te, that he claims to retain the goods in that right when demanded." 
—See White v. Gamer, 2 Bing,, 23; 9 Eng. O. L. R., 302. See also 
JSden on Bankrupt Law, 32 Law Library, as to waiTor of lien. 

We insist, therefore, there must be an express waiver of the lien bj 
the attorney ; and there being ntme shown here, and for the reasons 
above, we think the judgment of the court below was proper, «nd ought 
to be affirmed. ^ , 

WUlam E, Pugh, in reply. , 

In reply to remarks of appellee's counsel, I have oniy to request the 
court to notice the facts set forth in the agreed case as in the transcript, 
and not as stated by appellee's attorney in his abstract It will be 
borne in mind that Pope became a bankrupt, and hie effects passed 
into the hands of his assignee long before the n^rmey was collected ot 
went into the hands of Grayson and Griffin, and consequently, they 
collected and received it as the agents of the assignee, and not of 
•pope. The bankruptcy and assignment was a judgment of record 
ano notice to the world, at least it was notice to all claiming under or 
through Pope But actual notice and concealir«nt or silence of this 
pretended secret lien is admitted by appellee. 

Mr. Justice Clayton delivered the opinion of the court. 

In this case the only question presented for determinatiol^. Is, 
whether an attorney has a lien upon money which he has collected, for 
a general balance due him, or whether such lien is confined to the 
amount due him in the particular case in which the money was re- 
ceived. The point has drawn forth a good deal of research in the 
argument, and the court has investigated it with much care and altention. 

Xord Mansfield states, that the practice with regard to the lien of 
an attorney, is not very ancient, and Sir James Burrow mentioned the 
first decision which established it in a court of law, bv analogy to 
other cases of lien. — Cowell v. Simpson^ l6.Vf*., 275. There are not 
wanting very respectable cases, which deny entirely the existence of 
the lien at common law. — BaL* v. Cook, 1 1 Mass.^ 237 Pottttr v. Mayo, 
3 Gretmleof, 34. There is no doubt, however, that to some extent its 
existence is now very generally recognized. --Martin v. Ilawks,^ 15 
Johns^ 405 ; Sharpfey v. Bdhwn,^ Nrtt> Hamp., 353 ; 2 Kent, 640. 

A distinction is taken between a lien on the fund recovered, and a 
lien on papers in the hands r>f an attorney, the latter being regarded as 
more extensive. As to the former, the Hen doe^ .lot extend to general 
debts, but only to those due to him in the character of solicitor under 
the suit. — Cross on Lien, :\2 ; Law Library, 147. Tliis distinction ap- 
pears to be almost uniformly recogrnizeJ. In L^nn v. Church, 4 Madd,^ 
907, the Vice Chancellor says *^that he had not been able to find any 
case in which it had been holden, that a solicitor had any lien upon 
a fond lecov^red in the cause, except for his costs incurred in such 
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cause.**— S^e Moidjf T.Sfmneer,'^ D: tf'R.i^, After a -good d^al-of 
' seat'ch, we-have found but one case of tha^cbaracter, and thtit was de- 
cided without milcb di&eos&ion* or refereoce to authority.*-* PcUrno^ v. 
Hazim, 10 Vermont, 184. 

With this distinction kept in view, it will be found that Uiere is faut 
little cotiflict'in the authorities; and that in tliose cases in which, a Hen 
for a general balance has been sustained, it was upon papers left witJi 
the party, not upon a fund recovered. — 6 Price, 203 ; 2 Srh, if Ltef.^ 
279 ; 16 Fe«., 258 ; 1 MO'Ule, <Sr Seltp., 535. The point has already, on 
more than one occasion, been the sabjeotof remark in this court, and 
in every instance the opinion is clearly indicated, that the Ken does 
not extend to a general balance of accounts.— *^ar»tfy y. Demoss, 3 
H6io,t 175 ; Dunn v. Bannerson fy Baker ; Opinion Book B,, 308. We 
see no reason to change the course of decision. 

The Circfuit Court having made a difTerent decision, the judgmemt 
will be reversed, and the cause remanded. 

MALICIOUS PROSECUTION. 

In an action for indicting maliciously and without probable caose, 
if the defendant set up facts as showing probable cause, th^ judge 
nuit determine whether the facts, if proved, or any of them, consti- 
tute such, cause,. The jury is to decide only whether the facts, or 
facts inferred from them exist. And this however complicated or nu- 
merous the facts may be. Panton v. Williams, 2 Queen*s Bench R,, p. 
169. (1844.) 

[Kelly ciiod Sutton v. Johnstone, IT. R„ 493, 510, 784 Coxe yf. 
Wirra/l, Cro. Jac, 193 ; Paine v. Rochester, Cro. BUz., 871 ; Chamb- 
ers V. Tai/lor, Cro, Eliz., 900 ; Weal v. Wells, 3 Btdst., 284 ; \Rtfy- 
nolds V. Kennedy, I Wils,, 232 ; Candell v. London^ GiHldhall, 1786 ; 
Davis v. Hardy, 6 Bam'9f Cress,, 22b \ Musgrave v, Neieell, 1 Meeson 
if Welshy, 582 ; Eager v. Dyott, 5 Carr. 4- P., 4; HiU v. Yates, S • 
Taunt., 182 

Jervis, contra, cited Nicholson v. Coghill, 4 Bam, 4- Cress,, 2t ; 
McDonald v. Rooke, 2 Nev> Cases, 217 ; Broad v. Ham., 5 New Coms^ 
722; Dubois y. Keats, U Adolph.* & Ellis, 329 ; James v. Phelps, ll 
Adolph, If Ellis, 329. 

TiNDAL, C. J., cited Coxev. Wirrall, Oro, Jae., 193; Pam ▼. Raeh- 
ester y Cro, Eliz., 871 ; Sutton v. Johnstone, 1 T. £., 493 Candell v. 
London, 1 T. R., 520.) 

In an action for damages for a malicious proffecotion, a defendant 
may, under the general issue, offer in mitigation of damages, evidence 
of circumstances calculated to show that he had just ciyise to suspect 
the plaintiff oC the ofience with which he was charged. All the cir- 
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cumstaDces attendiogthe transaction tending to sh6w the defendant's . 
oiotiVvS, ought to be inquired iuio.^—Hitcicock v. Korth, 5 Rohi'j^on'if , , 
La. R.,ps 32S. (1845.). 

MARRIAGE SETTLEMENT. 

A< settlement made by a female upon the eve of marriage*. while 
she is under 21 years of age, will not bind her real estate* so but that 
she may disaffirm it. It is voidable, but it passes the estate, and is 
valid until she avoids it. She may affirm it during her coverture, and 
she may disaffirn) it after she 'attain her majoiityi if she h then sple. — 
Tmple V. Hawlef, 1 Sandford's Ch. R., p. 153. (1846.) 

(The Assistant Vice Chancellor cited Mai/ y^Hook, 1 CgJte upon 
LitlUton, 181, note 1 ; Durnford v. Lane^ 1 Bfo. C, C, lp6 ; Clovgh. 
V. Ohught 3 Wbodeson's Lectures, 271, note J') Cofutrhersv, Caruthen, 
4 Bra. O. C, 500 ; Clough v. ClougL 5 Ves., 710; Milner v. Lord 
Haretoood, 18 Fefy 259 ; Simson y. Jones, 2 Muss, <!jfR, Myhie,S65; 2 Ro- 
per*s Husband and Wife, by Jacob, 26 ; 2 Kenfs Com-, 244, {2d ed.) ; 
ShatoY, Boyd, 5 Serg, ^ Raiole^j 312 ; L^ v. Stetoarty 2 Leigh, 76.) . 

MARRIAGE LICENSE 

A license under which marriage has been solemnized, and in which 
one of the parties is described by a name wholly different from his 
own, is not vjoid by the misdescription. — Lane v* Goodwin^ 4 QncejC$ 
Bench R., p, S6l. (1845.) 

MARINER. 

A mariner discharged .from a vessel after the arti<^le8 had been 
signed, but before the commencement of the voyage, is entitled to . 
proceed in the Qourt of Admiralty in a suit for wages, the voyage for 
which he was engaged having been prosecuted. — The City of London, 
1 Robinson's Admiralty R, p. 88. (1844.) ' 

marshal; 

A' marshal is not authorized by law to receive any thing, in discharge, 
of Un execution, but gold and silver, unless the plaintiflf authorizes him 
to receive something else. — MdFcerland v. Gunn, 3 Haward^s U, S,, 
.-17. (1845.) 

(Mr. Justice McRinley cited Griffin 4* Erbin v. Thompson^ 2 Houh 
ard\s V. S., 2M.) 

MASTER OF SHIP. 
J[|l;a home port, aa well at a foreign on«, the master has implied 
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authority to borrow money for the necessary use of the ship, if the 
owner is absent and no communication with him can be had without 
great prejudice and delay. — Johns y. SimanM, 2 Queen's Benchj R^ p, 
425. (1844.) 

{ChilUni cited Arthsar ▼. Barton^ 6 Meesan ^ Wdthy, 138 ; Ahbm m 
Skipping, 116 ; Rolnnsan y. LyaO, 7 Price, 592 ; Sianehotue y. GenU 2 

QiieM'# Benck, 431 noU.) 

* 

MINOR— MARRIAGE OP 

A father who turns his daughter out of his house upon the world to 
shift for herself, thereby relinquishes his paternal rights in relation to 
her person, absolves her from filial allegiance, and deprives himself of 
action under the statute against marrying minors without the consent 
of their parents. — Stnnslmry v. Bertan, 7 WaU^s if Sergeant's, iL, p, 
362. (1845.) 

MISDIRECTION. 

- • « 

The p1ainti£& declared in assumpsit upon a contract, by which they 
were to manufacture and fix complete for the defendant a certain cop- 
per, &c., necessary for the fitting up of a brewhouse, according to a 
specification, for a certain price, and the defendant was to permit the 
plaintifli to put up the work and pay for the same on the delivery and 
fixing up thereof ; assigning as a breach that the defendant would not 
permit the plainttfib further to proceed with, and complete the work, 
but discharged them therefrom. Upon the trial of an issue on the 
readiness of the plaintiffs to manufacture and complete copper, &;c., it 
was left to the jury, to say, upon the evidence, which party was in 
fault in occasioning the contract not to be earned into effect. — Held^ 
mom\sd\rectiou,-Pontifexy.Wilki9ison, 1 ChmmonBench R.p.t75. (1846.) 

MISTAKE. 

It is competent for a court of chancery to correct mistakes in instru 
ments of writing of all kinds, and, upon a proper case, in the same 
suit to grant relief upon the ihstrumeut, when so coriected, in the 
same manner as if it bad been made perfect in the first instance.-— 
Willis V. Henderstm^ 4 Scammon's R., p.. 13. (1844.) 

MOBBING AND RIOTING. 

Mere presence in a mob, undoubtedly, is not sufficient of itself to 
render a party responsible for their proceeding. The presence which 
makes aqy one answerable as an accessory, is such presence as gives 
countenance to the mob in wlfatever way that may be done.— Rt^j^tM 
T. Urgukart, 2 Broun's Justiciary, R., p. IS. (1844.) 
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NAME— SIGNATURE. 

I 

If a person execute a written promise by a wrong name, he must 
be sued on the inBtrument in that name. — l^%atterw. Lyom^ 6 BUuh' 
lord's K, p. 60. (1844.) 

Error to the Fayette Circuit Court. 

Drwet, J.— The declaration alleges that the defendant, ** by the 
name and description of Moses On*,*'* -executed his promissory note» 
&:c. General demurrer to the declaration, and joinder. The Circuit 
Court sustained the demurrer, and rendered judgment for the defend- 
ant 

This decision was right. If a i^erson execute a written promise by 
a wrong name, he must be sued in that name. 

To declare against him in his true name, averring that be executed 
the instrument by the untrue description, is erroneous. If to a suit 
against him in his assumed name he plead a misnomer, the replication 
may state the facts, and it will be sustained by the production of the 
instrument, executed in the name in which he is sued. — Pid'd v. Win^ 
lout, Oro. EUz., S97; Gould r. Barnes, 3 7\iunt., 604; 1 Chii.PL, 279 ; 
1 Siark- Ev., 413. 

The JudgmaU u afirmed with cotti. 

NEW TRIAL. 

A new trial will be granted where material eyidence, of a distinct 
species froip any that was given at the former tritfl, is newly discover* 
eld, and no neglect can be imputed to the party in not having been 
previously prepared with iu^^Watt* ▼• Howard, 7 Metcalfs 22., p. 478L 
(1845J 

(Shaw, C. J., cited Crardnery, MitcheU,.^ Pitk., 114.) 

Where, after the jury had been empamielled to try the issue, die 
evidence on the part of the cpmmonVvealth finished, and the prisoner 
called on for his defence, one of the jurors was attacked with a sud- 
den illness, and dismissed by the court, and the jury Was consequent- 
ly discharged, a new jury empannelled, and the prisoner tried ; it was 
held that this was not contrary to law, nor repugnant to that clause of 
the Constitution of the United States, which declares that " no person 
shall be subject, for the same offence, to be twHe put in jeopardy of 
life or limb." — Commonwealth y. MEerrtU, 1 Thacher's Orifninal (hses, 
p.l. (1845.) 

(TuACHER, J. cited People v* Goodwin, 18 J, JR.. 187 ; People y. 01 • 
eoU, 2 Johnson's Cases, 301 \ Rex. y. Edwards, 4 Tauaifi, 309 ; Ann 
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Sedlhert'9 eoie. Leach's C CL., 706; Ring r. SUvenson, Leaches C, 
C. L., 618 ; . United States v, Coolidge, 2 GaUis, 364 j Commonwealth 
y: Bowden, & fkoss., 494.^ 

The omiasion of counsel to interrogate a witness as to a particofut 
fact, is no ground for a- new trial. — Lowry v. Ertoin, 6 Robinson's La* 
R..p, 192. (1845.) 

The court will not grant a new trial on the ground of surprise} 
merely because the unsuccessful party has neglected properly to instruct 
his attorney, — Tkarpe v. Stalltpood, 5 Manning 6p Granger*s /J., p. 76^ 
(1845.) 

The court» on the trial of an issue, makes a remark calculated to. 
prejudice tho minds of the jury against the defendant, but at the same 
time tells the jury that that remark has nothing to do with the cause, 
and ought not Co influence their verdict ; and a yerdict is rendered for 
the plaintiff: Held^ such, remark is no ground for reversing the judg- 
ment on the verdict. — Brooks wrCaUoioay, 12 heights R<^,p* 466. 
(1844.) ^ 

Though the verdict in a penai action has been found for the defood** 
ant, the court has the power to grant a new trial, if they are satisfied 
that such verdict is in contravention of the law, whether the error has 
arisen from the misdirection of the judge, or from a misapprehenaioa 
of the laW' by the jury, or from a> desire on the part of the jury to taka 
the exposition of the law into their own hands — Attorney General t» 
Rogest's, 2J>9wling'fi Praaice R., p. 1037. (1844. ) 

Upon a conviction for murder, it is. not good ground for a new^ trial, 
that th^re wasnt'g^at eKcitoment in the public mind against the ac- 
cused. 

Aiier discovered testimony, which is cut cumulative ot corrobora- 
tive of evidence given on the trial,* is not a sufficient reason for a nevr 
trial. — C^manonioealtk v. Flanagan, 1 Walts tf SergeanVs R,^ p^ 41j5. 
(1845.) 

In criminal prosecutions, after a verdict of the jury and a judgment 
o£ acquittal,' ueithe a new trial nor a writ of error can be .granted tho 
State. — Stflte j^ Missi^ippi v. Anderson^ 3 . Smedes ^ Mats&alTs R.^ 
p.75U (1845.) > 

This was an application, by the District Attorney of tbe Seventh 
Judicial District, made to this court for a writ of error- from a judg- 
niBBt of the dreuit Court of Hinds county, in a criminal prosecution 
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in, which 'the- jury, found the de&ndaBt " not guilty,*' Th« applioaticNi 
wa& made by the District Attorney on behalf of the State, in the fol- 
lowiiig petition, to wit : ' 

Jh ike HtmoToble the Judges of the High C&uri ef Errors and Appeals 

of the State of Mississippi 

The petition of *Frank1in Smith, District Attorney of the Seventh 
Judicial District of said State, respectfully showeth. That at a special 
term of the Circuit Court of Hinds county, begun and held on the 4di 
day of Marth, 1844, there came on to be tried before said court on the. 
29th day of said month of March, in the year aforesaid, a State proae- 
cution against one Lorenzo D. Anderson, of tlie county aforesaid, for 
larceny ; that the indictment against said Anderson was found by the* 
Grand Jury of said county, at the June term of said court, 1843, prin- 
cipally upon the testimony of Theodora Yungher,' a citizen of said 
county, whose name the undersigned, acting in his oiEcial capacity, 
marked upon said indictment as the prosecutor thereof ; that upon 
th^ calling of said case at the special term aforesaid, on the said 29th 
day of March, the defendant, the said Anderson, and the prosecutor, 
the said Yungher, upon being called came forward, together with all 
the witnesses for the State and the defence ; that after a jury was 
enpannellod to try said case, and the clerk of the conrt had in the 
usual form read the indictment to the jury, and stated to them that to 
this indictment the defendant pleads not guilty, the defendant, by his 
counsel, called on said^ Theodore Yungher, to state 16 said court 
w.h^Uier he had evor consented to have his name marked on said in^ 
dictment as prosecutor, or authorized the same, and whether he was 
in fact the prosecutor. To each of said interrogatories said Yungher 
answered in the negative, and stated that when said bill of indictment 
was found be did not go voluntarily b^ore the Grand Jury, but did so 
' in obedience to a summons. Upon being asked by the District At* 
tomey whether the charge against said Anderson had not originated 
with him, he replied that he had .stated in private conversation that 
said Anderson had stolen the colts (the averment in the indictment is 
for stealing two fillies from said Yungher) ; thereupon the defendant. 
by bis counsel, moved the court to discbarge the prisoner and his bail, 
and quash said indictment for the want of a prosecutor. To this mo- 
tion the District Aftorney in behalf of said State, objected, but the 
said xsourt overruled the objection and quashed the inaictment for the 
esuse aforesaid, Snd discharged said Anderson and his bail, as praved 
for. To this judgment of the court in quashing said indictment, &o., 
the District Attorney tendered a bill of exceptions, which was duly 
sigBed, &c«, and made apart of the reoond. Your petitioner suggests 
tkat the conrt erred in said judgment, 

1, It was error to qua»h an indictment for want of a prosecutor 
when there was one marked on the indictment, by the proper offiQer, 
nt the proper time as required by the statute. 
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2. The application if legal, and properly to be entertained at any 
time, came too late after the indittment had been read to the jniy, 
and the plea of not guilty entered. 

3. The law requiring the District Attorney to mark the name of a 
prosecutor on an indictment, the presumption is that he did his duty, 
and if he did not the prosecution should not drop* but the person 
whose name is improperly marked, should be left to his redress against 
the District Attoiiiey for damages by action at law. 

For tnese and other manifest errors in the judgment, of said court, 
your petitioner, in behalf of said State, prays a writ of er?or for the 
revisal and correction of said erroneous judgment by the High Court 
aforesaid. 

Mr. Justice Thacher delivered the opinion of the Court. 

This is an application made by the District Attorney of the Seventh 
Judicial District, for a writ of error in behalf of the State, in a State 
prosecution. 

Our Statutes do not expressly grant the State a writ of error in 
criminal prosecutions, after a verdict of a jury and judgment of acquit* 
tal, nor has such been the practice in this State. Any such practice 
would seem to contravene that provision of the Constitution, Art 1, 
Sec. 13, which provides that ** No person shall', for the same offence, 
be twice put in jeopardy of life or limb/' Upon the plea of *' not 
guilty," the accused puts himself upon the counti-y for his ddiverance, 
and when so found by a jury, it must be coneddered to be final. No 
new trial can be granted by our laws, after such a result, which is the 
only judgment which could be made upon a writ of error. The adop* 
don of the practice of* permitting the State writs of error in criroina] 
prosecuticms, would work a vexatious hardship that is repugnant to 
the principles of criminal justice. — 8UUe v. Solomons^ 6 Yerger R., p. 
360. Besides, the Statute H. 6& H., 725, sec. 20, which provides that 
when a defendant shall have been acquitted on trial, on the merits and 
facts, he may plead such an acquittal in bar of any subsequent accusa- 
tion of the same offence, taken in connection with another provision 
of the same statute, H. & H., 725, sec. 19, which provides that when 
a defendant shall have been acquitted of a criminal charge upon trial, 
on the ground of a variance between the indictment and the proof, or 
upon an exception to the form or substance of the indictment, he may 
be tried and convicted upon a subsequent indictment for the same 
offence, affords not only the defendant a complete protection from the 
vexation of a writ of error in favoc of the State, but also gives the 
State an ample remedy by re- indictment, when the defendant escapee 
justice by any informality of the proceedings, and without atrial upon 
the merits of the case. 

The application is therefore overruML 
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In case for negligent of driving, wfth a plea of not guilty, where 
the jury found for the plaintiff with one farthing llamages, although 
it was proved that his leg was broken by the accident^ the court 
grranted a new trial on payment of costs. The rule that the court 
will not gprant a new trial merely on account of the smallness of the 
damages, does not extend to the case of a severe personal injury.-— 
Annitage v. Hayley^ 1 Davison if MerivaWs R.tp. 139. (1844.) 

Case for negligent driving. Plea, not guilty, and issue thereon. 

At the trial before Parke B., at York, at tl^e spring assizes, 1843, it 
appeared that the defendant's servant was driving an omnibus, a^l ran 
against the plaintiff, who was riding, whereby the mare of the plaintiff 
was thrown down, and the plaintiff bruised, and bis thigh bone broken. 
There was contradictory evidence as to the cause of the accident* 
whether from the negligent driving of the defendant's servant, or the 
restiveness of the plaintiff's mare. Verdict for plaintiff, damages one 
farthing, 

DundaSi in the Easter term following, obtained a rule for a new trial, 
unless the defendant would consent to have the damages increased, 
against which 

JVaUon 4* Pashley showe^ cause. The court will never grant a new trial 
merely on account of the smallness of damages in an action of tort.— 
Randall v. Hayward^ 5 Bing,j N. C, 424. That was an action of slan- 
, jder. Tiii^aJ, C. /, there says, " I think a more complete measure of 
ustice would have been attained if the jury had given higher daoia- 
ges, but the court never grants a new trial because the damages are 
ow."— ifaywood v. Newton, Strange 940 ; Barker v. Dixie, Strange 
105 i, are to the same effect. In the latter case the reason of the rule 
is given, that a verdict for the plaintiff, with small damages, is not .a 
false verdict, as a verdict for the defendant would be, because as they 
have found rightly for the plaintiff no attaint would lie, and new 
trials came in, m the place^only of attaints as a more expeditious and 
easy remedy. — Mauricet v. Brecknock, Doug., 509, was a writ of inqui- 
ry in an action on the case for maliciously suing out a commission of 
bankruptcy against the plaintiff, and the jury having found 58. damages 
only, the court refused to interfere. They also cited 21 Viner^s Ahr.^ 
486. The jury here must have thought both parties to blame, and 
the verdict for one farthing was in mercy to the plaintiff. 

Dundas ^ Addison^ contra. The verdict is absurd. A farthing da- 
mages for a broken thigh. 

Lord Dbnman, C. J.— The damages found by the jury are in truth 
no damages at all. The rule must be made absolute for a new trial, 
on paymen t of costs. Tbe rule that the court will not grant a new 
trial merely on account of the smallness of the damages, must be coo*^ 
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•idered as .allying only to actions of slander.- It certainly -dt^s not 
extend to cases where the plaintiff has received a violent personal 
injury. His Lordship referred to thfa case of Cook v. Beal, 1 Lord 
Raytn.t 175. 

Rule absolute* 

NOLLE PROSD^m. 

A District Attorney, prosecuting on behalf of the State, may enter 
a nolle prosequi at his discretion, subject only to the right of the de- 
fendant, after trial commenced and evidence given, to insist on a trial. 
The conrthas no right to cbntrol the Attorney of the Sta^e in this ve' 
sp^ct.— TAtf StaU V. Bugg^ 6 Robinson's La. i?., p. 63, (1845^ 

UhaUap 4* £^/A?y cited 1 Morwu's Dig^ 29^, 375, 369 ; ZMass^ 414.) 

NON-AOCEPIT 

Where, under an issue on the plea of non-accepit, it appears that 
the acceptance is made in the name of a firm, by a partner competent 
to bind the firm, then, although such acceptance is shown to be a fraud 
on the firm, yet, if it is not shown that the holder had knowledge of 
the fraud, he is not called upon to prove that he gave consideration.-— 
Musgrave v. Drake, 1 Davison d* Merivale*s, R^ p, 347. (1844.) 

NONSUIT. 

The Court has no authority to nonsuit a plaintiff* against hia con- 
sent. — Booe V. Davis, 5 Bldckford^s R,, p. 115. (1844.) 

Errou to the Fayette Circuit Court. 

• « 

Sullivan, J. — Trespass for brealcitig and entering the plaintiflT's 
close. Pleas, not guilty, and liberum tenementum. The issues were 
submitted to a jury for trial. After the plaintiff* had closed his testi- 
mony, the defendants moved the Court to nonsuit the plaintiff*. The 
plaintiff objected, but the Court directed the nonsuit to be entered. 
The bill of exceptions states, "that the defendants having introduced 
no testimony, moved the Court to nonsuit the plaintiff*, to which the 
plaint iff" objected; but the Court overruled his objection, and non- 
suited him; to which opinion, dec. the plaintiff excepts.*' 

The only point for the consideration of the Court is* whether the 
Circuit Court had power to nonsuit the plaintiff*, on the trial, against 
bis consent. 

In England, the law is well settled, that no person is coiapellable 
ta be nonsuited.— 2 Tidd. Pr., 789 : Watkins v* Towers^ 2 T, R., 275 ; 
Dewer v. Pwtday, 4 Nev, 4* M^am, 633 ; Chithf, in Ai» Geiu Fratiict^ 
Sivol,, 910, saysi '* a nonsuit must always be «^(iM^atyf*^tbal is» by 



in no case can it* be flidveree, or witboot impHed comeiit-" Content 
i» implied, if the plain tiff witbdraws bimself, or, an being called^ fails 
to aQ8wer.--rS Bl. Com.f 376. In tbe United States, tbe practice, ia 
not uniform. In some or^be States, countenance is given to tbe prac- 

'tiiseof QOBsutting> tbe plaintiff aeaiast bis consent. In otbers/ the 

.!£ji^/m^- practice has been adopted, and itiTariably pursued. In tbe 
'Sapreme Odurt of tbe Dmted States^ it has been so repeatedly deeided 

. Ibat the Ciix^ait Courts have no authority to order a peremptory non- 
suit, against tbe will Qf the plaintiff, thiit the point, jtn that Coart, is 
said to be no longer open for controvers}. — Dat, a. Elmore y. Gtryme$y 

5 i Bet; 4^9 ; DeWolfr. Rabaud, et al, 1 Pet., 497. aaneY.Leuee of 

> Morris,' Sfc., 6 Fet., 609. 

We see no sufficient reason for departing froai tbe anoient praetice. 
The plaintiff has a right to have every question of fact in bis case 

'tried foy a jury; and to nonsuit him on the trial, ' against bis ccosent^ 
would be an infringement of that right. 

The judgment is reversed, toith cost*, 

NOTICE. 

Service of tbe protest is sufficient notice to tbe endorser, of -the flis* 
honor of i^ promissory note.~-^Hdmillon v. Smith, 1 Longfidd ^ Tawn'^ 
send^s R., p. 1 00, (1844.) , 

(Btewiftr cited JBaukan v. tVeneh, 8 Bing. ' N. C.,,688 ; Lewis Y. 
Gompertz, 6 Meeson ^ Wtlshy, 399. 

Napier and Whitesid^^^ofktn,,' cited Burgh v. Legge, 5 Meeson ^ 

Welsby,i\S; Esdaile v. Sowerby, 11 East, 114; Solarle y. Palmer, 

rising. N. Qy 194 ; Brushe v. Hayes, \Jebb.,if SymeSf 658 ; . Hedger 

v^Siq^henson, 2 Meeson 4* Wdshy, 799 ; .Strange v. PrifX^ 2 Fer^\ D., 

281 ; Bay ley on BillSj 256, tth ed. 

Brady, C. B., cited Cooke v. French, 10 Adolphus if Ellis, 131.) 

Want of notice protects a purchaser against a latent equity only, 
•^imt against the i^igal title. In the -latter case; the maxim, oaamt imptor 
vpp1ie8.~^e»At>u T. Bodiey, 1 Smedes if MarshalP^Ch^R., p*S9S» 
(1844.) 

Notice to bne partner of the tfon-paymeniof a'iK>te,*ehdoned:i>y 
tbefirm, is' notice to* all 

Nbtiee to a wirviving partner •will entitle the holder ofvs note,- or 
bill of exchange, to recover in an action against the legal representa* 
tives o£ the deceased partner. 

If the surviving partner be leylly notified of tbe non-payment of a 
^dte; endorsed in the<fiame of the firm^ it h sufficient tobindtbeastate 
>bf the deoeasi^d partaer, not^ithstaadiugibe bolder kaew of tbesdeath 
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of t^e deceased pyirtner before the maturity of the note.—- Dafcwy t. 

SHdger, 4 Smedes d* MarshalTs R., p. 749. (1845). 

(Turner, J., cited Bayhj/ an Bills, 285 ; 1 Cm. JR., 3G8 , 4 Qm^ 
126 ; 6 Louisiana, 684 ; GiV/j^ v. Singleton, 3 Lt^., 249.) 

The possession of a person residing upon a tract of land, is notice 
to all the world that he has some interest in the land ; and whoever 
purchases the same while that possession is continued, takes the pre- 
mises subject to that interest, whatever i^ may he»-^Dyer ▼. Martin, 
A Scammon's R., p, 146. (1844.) 

Notice to the cashier of a bank, that a draft wil! not be paid, is suf 
ficient notice to the oank itself. — Boggs ▼. Lancaster Bank, 7 WaMU ^ 
SergtanVs A., p. 331. (1845.) 

A bill of exchange was endorsed to a branch of the National Pro- 
vincial Bank of England at Portmadoc, who sent it to the Pwllheli 
branch of the same bank, who endorsed it to the head establishment 
in London. Held, that each of the branch banks were to be consi- 
dered as independent indorsees, and each entitled to the usual notice 
of dishonor. — Clodti v. Bayley, 12 Meeson 4* Wdsby^s R,, p, 52. 
(1845.) 

A party who guarantees the payment of a promissory note, if it be 
not paid at maturity by the maker, is not entitled to notice of the 
dishonor of the note. — WaU<m v. Mascall, 13 Meeson if WiMy^i J{.« 
p. 72. (1845.) 

NOTICE TO AG€NT. 

Notice given to an agent relating to the business of his agency, 
avails generally as notice to his principal. — M'Etoen v. The Mantgih 
mery County Mutual Ins. Co,, 5 HiU's R., p. 101. (1844.) 

NUISANCE. 

A party has no right to enter upon the land of another, in order to 
abate a nuisance of tilth, without previous notice or request to the 
owner of the land to remove it, unless it appear that the latter was 
the original wrong doer, by placing it there, or that it arises from a 
default in the performance of some duty or ubltgatiuir cast upon him 
by law, or that the nuisance is immediately dangerous to life or health. 
-^ones V. WUliams, il Meeson if WeUhf/s R., p. 176. (1844.) 

OFFICER. 

Every public officer, is require* to perform all duties which are 
acrictly official* although they may be required by laws passed after 
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Jbe oomes into offiee, and nay be cumulatiTe apon hia original duUes, 
and ahbough his compenBation therefor be wholly inadequate. In 
, anch a case* be must look to the bounty of Congress for any additional 
xewwd.~Andrewa v. U^ S., 2 Story's £., p. 202. (1845.) 

OFFICER OF BANK— INDICTMENT. 

An indictmeni against an officer ef a batak, for embexzling property 
belonging to or deposited in the bank, must charge a specific act of 
fraud, and the defendant must be proved guilty of the specific offenee 
cbarged ; and not more tlian one offence can be weU alleged in one 
count of the indictment.-*^ Cbmmofitoea/^ ▼. Wjgmn, S Metaxif'M R,^ 
y.247. (1846.) 

PARENT AND CHILD. 

Testator gave an annuity to a trustee, in trust to pay the same to 
his daughter for her separate use for life, remainder, to her husband to 
enalle him to maintain his children by her, until th^ youngest attained 
21 ; and if the husband should die before the youngest child attained 
21, then upon trust for the trustee to apply the annuity in like man- 
ner as the husband was directed to do. Held, (the daughter being 
dead) that the husband was bound to apply tAe annuity for the matnte- 
nance of the children ; but that, if he maintaintid them properly, they 
'would not be entitled to an account against him. — Leach v. Leaehj 13 
Simom R,,p. 304. (1846.) 

{Teed 4" Speed cited Benson v. Whittam, 5 Simone, 30 r Berkeley ▼. 
Swinhimet 6 Simons, 613 ; Hadow v. Hadow, 9 Simons^ 438 ; GiJO^eri 
T. Bennett y 10 Simons ^ 271 ; Hammond v. Neame, I Swanst.^ 35 ; An- 
irews ▼. Partif^ton, 2 Cox^ 223. 

Bethell 4* Eldenton, contra, cited WethereU v. WUson, 1 Keen, 80 ; 
JubbfT V. Jubber, 9 Sitfions, 503 ; Woods v. Woods, I Myln if Oraig, 
401 ; Rippon v. Norton, 2 Beav,, 48 ; Page v. Way, 3 Bear., 20.) 

The rule, that a child within the age of nurture cannot be sepa^ted 
from the mother by order of removal, is established for the benefit of 
the child, and therefore cannot be dispensed with by the mother's con- 
sent. — Regina v. The inhabitants of Birmingham, 5 Queen's Bench R.^ 
p. 210. (1846.) • , 

{Hayes cited Shermanbitrg ▼. Bolney, Carih., 279 ; Wrangjhrd v. 
Brandon, Carth,, 449 ; Rex v. Saxmwidham, Fort, 307 ; Rex v. Hf m- 
Ungton, Cold, 6} RexY. St. Giles in the Fields, Burr,, 8. C, 2.) 

PARISH. 
A minister and hia parish submitted to an ecclesiastical council, the 
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'4|«i»Mi6n wbether be should bedtsmiBsed : ^Afoong'Otlvei'eBuses ttsftij^ 
ed bj the parish for bis dtsmtssal, wsa a oert&in sHeged tmraorAKtj. 
•The eottnciJ decided that the alleged immorality was not prcwed, arid 
that there was no suflfioiefit cause far a dismissal. The minister cob- 
formed to the decision, continued to perform his parochial duties, and 
brought an action against th^ -parish to recover his salary. The parish 
thereupon filed a bill of discovery, alleging that he had forfeited hift 
-office of minister of the parish^ by reason of the afoieaaidl immor^ity, 
< and that proof thereof was essential to their :defeiiee agEaansD said ac- 
tkm ; and praying that he might be compelled to answer on oath re- 
•apeding the same. The minister pleaded the^deciaicn of said oovn- 
eil, and his confornuty thereto, as a bar -to the biU. . Hdd, that the 
minister was not bound to make the discovery sought, because the 
decision of the council precluded the parish from giving any evidence 
in support of said charge of immorality, by way of defence to said 
action. — Proprietors of HaUis street Meeting House v. PierpofU, 7 Met 
tdfn R^ p. 495. (1845.) 

PARTNERS AND PARTNERSHIP. 



Where a member of a company or partnership, whose agents 
deed their authority, stands by, or makes no objection at the time, he 
wilt be bound by their ncta.-^Rianhafd v.JIovey, 13 Okio iR.,p, .300. 

:(1S45.) ' 

Admissions made afler the dissolution of a partnership, by one wko 
iifld been a member, are not binding on those who are associated with 
' him. — Lambeth v. Vawter^ 6 Robinson's La. R.^p- 127. (1845.) 

* (Garland, J., cited 6 La., 683 ; 8 La.^ 568 ; 4 La.^ :^Z ; 6 MarLt Xf. 
&, 324,) 

« 

'Articles of partnership re^ulatelhe rights and powers of the paft-^ 
ners; as among themselves, but as R) third persons, they may be alter- 
ed by the conduct of the partners, so as to be contrary to, or beyond» 
their original terms. — Boisgerard v. Wall, 1 Smedes 4: MarshalVs €3u 
'«.;;> 404. (1844.) 

iTflK Changkllor cited Jadcson v. Sedgwick, 1 StMinst,, 460 ; Comi' 
Harris, 1 Turner Sf^ Russell, 496 ; Sury on Part, .266.) 

• 

T^he implied authority of a partner to bind his copartners' ftvr the- 
i^re-pa^ent ef money borrowed for partnership parposes, in* the ordi- 
nary 'course of -partnership transactions, does 'not necesssrlly extend 
to raising money for the purpose of increasing the fixed capital of the 
firm ; and therefore a party advancing money to one partner, knowing 
that it was for the latter purpose, cannot as a matter of course, charge 
»^e<bther psiftners with the loan, anless the tmnssctibirtodk^^yfauce with: 
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tbcir express or actual aathority. — Fisher ▼. Tayhr, S Har^s 04. B., 
j>. 218. (1844.) 

(Tee^;. Ltftf ^Heathy, cited Hops v. Cii«4 , 1 jSa#^, 5d ; Thompson y. 
Percivdl, 5 Bam. ^ Adolph., 925, 933 ; ulrrfea v. Sharptf 2 £jp., 524 ; 
Evans yJ[>rumm(md, 4 i?#p., 89 ; Collyer on Partnership^ 334, 385, 
2nd Ed. 

Sharp 4* RofmUy contra; cited Low ▼. WiUiamSj 2 Vim., 277 ; Rath^ 
«i^/ V. Humphreys, 1 J7^., 406 ; T^icibisfts ▼. BromiUsWt % Or. i^ Jer^ 
425 ; Harrison v. Jodvon, 7 71 fi , 21 ; SiMm ▼. Steelt, 7 Bast, 213 
Loyd vf FreshJUld, 2 Car. if Payns, 325.) 

Thb Vice Chancellor cited Collyer on Partnership, 261, 329, 2nd 
Ed. Gow.f 54, id Ed. Story, p. 193, see. 128; Puhier Tr. Ob., p. 1, 
ehap. 1, sea. 83 ; Contrat de S<kdete, chap. 6, see. 101 ; 7 Bam. 4* Cr^^^., 
635.) 

Equity often declares partnerships utterly void in case of fraud, 
imposition and oppression, in the original agreement ; or decrees a 
dissolution of partnership unobjectionable in its origin, but which sub- 
sequent causes have rendered onerous and oppressive. Cases of gross 
misconduct, want of good faith, or criminal want of diligence, or such 
cause as is productive of serious and permanent injury to the partner- 
ship concerns, or renders it impracticable to carry oh the business, is 
ffood ground for a dissolution at the suit of the injured partner. So 
habitual drunkenness^ great extravagance, or unwarrantable negli- 
gence in conducting the business of the ffartnership, justifies « disso-* 
lution ; but it must be a strong and clear case of positive > or premedi- 
tated abuse, to authorize such a decree. 

The partner who breaks off the partnership with an unfair design or 
for selfish objects, dischai^es his copartners from all Jiabilides to him, 
but does not thereby free himself from his obligations to them. When 
he quits the partnership that he may buy for himself what the partner' 
ship has a right to purchase, or tliat he may make a profit for his own 
advantage, and to their prejudice, he is answerable to the community 
for the loss and damage ; and so if he quits at an unreasonable time, 
which occasioned a deprivation of profit to the conynunity, he must 
repair and make good such loss. — Hawdl v. Harvey^ 5 Arkansas R^ 
p. 270. (1845.) 

(Lacby, J., cited Pothier Pond., Lib.. 17, tit> 2, n. 64-68; Dornat, B. 
1, tU. 8, see. 5, art. 1-8, by Straham ; Story on Partnership, 383-420.) 

One of two attorneys in partnership has no implied authority to 
bind his partner by a note in the name of the firm, though given for 
their debt. — Heiiey v. Bainbridge, 3 Queen's Bench R..p. 816. (1844.) 

The interest of one partner may be sold on execution at law against 
him for his separate debt, and equity wil] not enjoin the sale until the 
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partnemfiip accounts may be taken and JiqoidatecL Thffonlj interetslty 
howeyer, covered by such an execution, is that of the paituer ^fter 
payment of the partnership debts. The purchaser at such a sale be- 
comes tenant in common with the other partner, and does not thereby 
mcquire a right to possession of the partnership property, but takes it 
turn onere. 

Where the interest of a partner is thus sold on execution, the sheriff 
dees not seise the partnership property, but the same \k retained by 
the other partner, sulject to the lien of the partnersliip claims. — SiUer 
▼. WaJtker, 1 FnemanU Gk. R., p. 77. (1844.) 

(The Chancbllor cited Moody ▼. Patpte, 2 J G. H^ 548 f Bi Re 
Smith, 16,j:/t.. 102.) 

PATENT. 

A machine is only patentable,- when it is substantially new ; but the 
application of an old machine to a new process, is not patentable.-— 
Beany. SmaUmod, 2 Story's R., p. AOB. (1845.) 

PAWN. 

Where propeity is pawned generally for debt, if the pawn be lost or 
destroyed, without fault of the pawnee, he may recover the debt <^ 
the pawner ; alUer, if there be .a special contract, that the pawnee shall 
take the pawn as the only security for the debt. — Bsynold'i v. Qariert 
n LingK$ £., jp. 1 66. (1844:) 

(Tucker, J., cited Jl^afe/t^ V. Pavif F<*/9., 178; 2 Satt.,523; Coggs 
V. Bernard, 2 Ld, Raym., 917 ; 12 Mod,, 54 ; Manly v. Weathrook, 
BuU., K P., 790 ; Thomas v. Terry, 1 Eq. Ca. Ahr. 139, pi. 5 ; Price 
v. WUliam, 5 Munf, 507 ; Kmg v. King, 3 P. Wms., 360 ; 3 Bac. 
Abr. BailmetU, B.p. 370 f Co. LiU., 209.) 

PAWNBROKER. 

The pawner of a chattel still retains his property in it, (though 
qualified by the right existing in the pawnee,) which he has a Vight to 
sell, and by the sale to transfer that property to the buytar ; and, ii 
the pawnee, on the buyer's tendering him the amount due, refuses to 
deliver it up, the buyer may maintain trover to recover ip.rr^Franklm 
V, N^ate, 19 ilteeson ^ WeUby's R, p. 481. (1845.) 

PAYMENT. 

Part payment, or acknowledgment by an administrator, of a valia 
existing claim against his intestate, will take the case out of the statute 
of limitationsi #o that time will begin to run only from the ip^riod of 
•ui^ payoQi^ty ftnd the claim will not be barred until the oxpiratiop 
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of tlie limiled period th9Ke9&BT.^Niemceunc9 v. Baril^, 13 Ohio R., 
p. 271. (1845.) 

(Storer and Qtoyw cited 8ecary» Aikinsan^ I H- Bla.^ 1Q4 ; SaUar 
T. Saltar^i AdnCt., 1 HahL, 4&5 ; Avgdl &n Limitations, 278--281 ; 
WiUMi Adm'r, v. Wt^ww, 1 M'MuUon'i Eq. R., 331 ; Pmwc v. ExWju 
rf Zimmitnnm, Harper, 365 ; Walier v. Radelife, 2 Eq. R. , 667 ; Farbu 
T. Perrie, Har, S^ Johns., 109; Baxter y. Pfimiman, 8 A/«»., 134 ; Brawm 
r.Andenonf 13 ^£«»i.» 213 ; Larattm v. Lasnhert, 7 Halai^, 255. 

Morris^ Rairden, and Crreen, contra, ched Ptfc% t. Batsfirrd^ 1 Ckmn*, 
180 ; !Z%o»ip«o» V. Ptf/tfr«, 12 WA*a^, 5$5 ; JHoMn ▼. WhUe, S J.C. R.^ 
373; i7awe#v. 5Ae^, 15 ilfoi^., 10.) 

« 

Where N was indebted to M. on his own account, ami also colla- 
terally, as surety for Y , and N. makes payments to M., without speci* 
fying to which debt fhey were to be appropriated, Ht4dj that tile law 
would apply the payments, made under snch circumstanceSt to N/s 
o\^ debt. — Newman ▼. Meeki 1 Smedes <^ MarshaU*s Ck. R., p. 8$1. 
(1844.) 

The acceptance of a negotiable secnrityfor an existing iudebtednesa 
by simple contract, js to bo deemed payment; but it is competent fbr 
the parties to agree, that it shall be received as cotlateitil security 
merely ; and proof by parol may be admitted to show, that it was so 
taken.— G;;;s^^(7cX; y. Smith, 23 Maine, 202. (1845.) 

A creditor may accept a note, or other chos^ in action, in payment 
of an antecedent debt; and whether it be accepted as* payment, or 
only as additional security, depends upon the agi'eement of the parties. 

The owner of two judgments against A., and one against A. and B.,- 

accepted the joint note of A. and B. for the fVill amount of the three 

judgments, and gave receipts as for so^much money, in foil of debt 

. and interest. Held, that the judgments were satisfied. — Dogrnn v. 

Ajihbey, 1 Richardson's R.i p. 36. (1845.) 

The plaintiff, as assignee, was the owner of two judgments against 
Daniel Thomas, and one against the same defondanf and S. A. Ashbey. 
For these judgments, in 1837t he took the joint note of Thomas and 
Aahbey, and gave receipts, of which the following are copies:-** 

'* Lewis A, Shelion v. Thomas and Ashbey. Received of Thomas 
and Ashbey, six hundred and thirteen dollars* anti twenty -seven cents, 
in full of debt and interest, in the above stated case. March 24, 1^37. 

" Joseph H. Dogan, Assignee.** 

** Wm. Rice v. Daniel Thomas. John McLure v. Daniel Thomas. 
Raeeived of Daniel Thomas, eleven hundred and twenty-eight dollars 
and twenty cents, in full of debt and interest, in the above stated cases* 
lftti«h 24, 1837. " JosBFU H. Dogan, Assignee.*^ 
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' Nothing was said about entering satisfaction on tbe jadgmenta, and 
they still remained open. Thomas and Ashbey were men both lu 
ffDod credit, and believed to be solvent. Since then both had become 
insolvent. The sheriff had raised money from the sale of Thomaa' 
property, which the plaintiff claimed under his judgments ; and this 
was a rule of court upon him to show cause why he should not enter 
satisfaction on those judgments. 

The presiding judge thought that the taking the note was no satts-* 
faction, and discharged the rule* 

I The defendant appealed. 

Tftamsant (pr the motion. 
Hemdon^ contra. 

CttHay^ per Richardson, J. The receipts are expressed to be for 
money paid, ^nd prima Jade they release the judgment of course. But 
it appeared that Dogan, iff fact, received npt money, but the promis- 
sory note of Thomas and Ashbey ; and the question arises, did he take 
the note as money, that is, in satisfaction and discharge of the judg- 
ments, or only as additional security for the final payment of the judg- 
ments ? 

A credkor-may have several remedies and securities, although one 
practical payment discharges all. In every case of this kino, the 
enquiry is, what was the contract ? t. e. did the creditor intend, or 
agree, to discharge the lien of the judgment, in consideration of the 
new liability, or right of actiout afforded by the note; or diet he receive 
it only as additional security, or anotlfer remedy, for the same debt ? 
For adjudications on this species of payment, see 7 Cowen^ 212 1 
5 John. R,, 268 ; and Kinne's Qmipendtum, 2d vol., 465. But our 
own cases are many since the old one of Mounter v. Meyrey, t Bay, 
24. For instance, in Moody v. McDonald, Coh J\fSS.f Dec. 1829. 
(2 Rice Dig*y 152,) the note taken did not discharge the award given 
to the plaintiff. The same was adjudged in the case of Prescot v. 
Huhbell, 1 McC, 94 ; Barili, Torre if Co., v. Brown <$• Moses, 1 McC, 
449 ; where the original debt was an open account^ and, in the latter 
case, the note accepted was that of a third person. But they all come 
to what is adjuf^iged in the later cases of Christian v. Johnson, 2 Bail, 
574, and Cosiefo v. Cave ^ Bradley, 2 Hill, 528, to wit: that a note, 
given for a previous debt, is not payment, unless it be accepted as 
payment, or produce payment. It depends, says the court, in Legare 
▼. Mitchell, MSS,, Dec " 1837, upon the agreement of the parties. 
This means, that, although money and property constitute the proper 
satisfactioi), yet a creditor may accept, in lieu of these, any thing, 
trusting that it may produce property or money, as services, outstand- 
ing demands, &c. In a word, then, a creditor may accept a new 
liability, or the assignment of a chose in action, in place and substitu- 
tion of his demand ; or he may take the same foi its better seomrily 
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only. We come, therefore, to the proper construction to be applied 
to Dogani's receipts, governexl by fully adjudged principles* 

Here, too, the general rule of construction has been well establish- 
ed. In McDowell Sf Black v. Lamaitre, 2 McC.^ 320, it is thus laid 
doiyn ; " Receipts, like other written papers, are to be expounded 
according to their obvious import," &c , unless there be satisfactory' 
evidence of error or mistake ; and, in the receipt before us, Dogan 
acknowledges the full amount of the judgments to have been received 
in dollars and cents. What other construction, then, can be put than 
this, that whatever was received, was intended to be paid and accept- 
ed, to the amount set forth, as money ? It is, therefore, by the agree- 
ment of the parties that the noles were t^en, not as additional security, 
but as money, and to be placed in lieu and satisfaction of the judg- 
ments. The motion is, therefore, granted, and the circuit decree 
reveraed 

PEREMPTORY CHALLENGE. 

The right of a defendant to a peremptory challenge of jurors to the 
number of 20, exists in all cases of felony, and is not confined to those 
which are punishable capitally. The law is, in this i^pect, the same 
in Jreland as in England. — Gray v. The Queen, II Clark 4r Fimndbfs 
R., 7»427. (1845.) 

{Napier ^ Datoion cited Coalheave/s Case, 1 Leaches Cro. Cos,, 66 ; 
GomyrCt Digest Tit, Lidietmeni, M. ; The Kin^v, Macartney, 21 Fi- 
ner'a Air,. 301 ; Tke Queen y. Geach, 9 Ckar, ^ Payne, 499. 

Smith {Atty, Gtn, forlrdand) 4r Waddington contra, cited 1 CokeU 
Inst, 156 6 ; 3 Coke's hut,, 210 ; 2 Trials per Pais, 176, 599, 8<A ed.. 
% Hawk., P. O., chap. 43, sec. 5; Bacon* s Ahr. Tit. Jury, E. 9; Lam- 
hards Eirenareha, 554; 2 Hals*s P. O., 267 ; Wingate's Maxims, 358 ; 
Termes de la Ley Tit, challenge ; i Cokeys Inst., 391 a. 

Mr. Justice White man cited Foster's Crown Lato^ 305; FincVs Law, 
414 ; Doctor and Student, 29 ; 1 Coke's Inst, 156 & : Corny n's Dig, Tik 
chalienge C.) 

PRESUMPTION. 

A long-continued claim of title, with acts of ownership, uncontest- 
ed by adverse pretension on the part of him who is supposed to have 
conveyed, will be sufficient to supply the place of an absent link in a 
-chaini of title. The law will presume a conveyance to have been 
made. — Hastings v. Wagner,! Watts <^ Sergeanfs R,^p.2l^. (1845.) 

PRINCIPAL AND AGENT. 

An agent who makes a contract in the name of his principal beyond 
authority, or who. engages that he himself or his principal will 
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perfbrm a certain thipg, assumes a personal liability, though he 10 clA- 
scribed in the contract as agent ; and if, on tho other hand, being 
clothed with the requisite authority, he contracts in the name of his ' 
principal, the latter only is bound. — Pitman v. Emtner, 5 Blacjtfqrd*4 
, R., p. 250. (X844.) 

A person standing in the confidential relation of a^ent, cannnly 
while that relation continues and before that confidence is withdrawn, 
make a purchase from the principal (that will bind the latter) of a sab? 
ject within the scope of the agency. — Buckles ▼. Ztqfferty*s Itegateet 
Robinson's Va. R,,p. 292. (1844.) 

A fiscal agent, whether of a government, a corporation, or an indir 
vidual, is held to the strictest accountability, and never penaittady at 
the expense of his principal, to speculate with the funds of the latter 
in his nands. — Hamilton v. County of Cook, 4 Scammon^s A., p. 519. 
(1844.) 

A commission merchant who sells produce consigned to him, on a 
eredit, and afte#W'ards extends the credit without the assent of hit 
principal, is responsible £>r the loss which may be occasioned there- 
by.— HatW/tw V. Medley, 1 GraUah's R, p. 96. (1845.) * 

PRINCIPAL AND SURETY. 

t 

. A creditor sued his principal debtor, and recovered a judgment 
against him and the bail in the action. The sure^ thereupon ** paid 
and satisfied" to the creditor the amount of the judgments, &c., and 
took an assignment thereof. Held, Aat the judgment was discharged, 
and that the surety could not recover on the judgment against the 
bail. — Armitage ^ Milton v. Baldmn, 5 BtavanU R.,p. 278. (1844.) 

The creditor, in order to preserve his rights agamst a surety,- is not 
bound to active diligence, and if he merely remain passive, his rights 
are not impaired. 

If a creaitor by any valid agreement, tie hi^ own hands for even a 
day, by which, during that day, he could not sue, die surety ia ret 
leased. 

If a creditor, who holds a note against a principal and sureitifMi^ 
fails, after the death* of the principal, to present it to the admibistra,- 
tor, within the time prescribed by law, to save the bar of the statute^ 
the sureties are not thereby discharged. 

A surety on a note, the principal in which is dead, may compel the 
bolder of the note to present it to the administrator in time to save the 
bar of the statute. — Johnson v The Planter's BarA, 4 Smede*s V Mar* 
shalVs R.,p. 165. (1845.) 
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The defendants in error soed the plaintiffs id ertoff Wmiara H. 
Johnsotf, Sidley M, Lynch, ai^ Thomas T. Land, ofpo^ tihe folio wii^g- 
iiote : 

$900a 

ViOKSBUROB, Msffch 19, 1838, 

Twelve months nkpr .date, we, or either of atf, proinise to pay to 
the .order of the President, Directors and Company of the Planters' 
Bank of the State of Mississippi, nine thousand doll art*, value receiv- 
ed ; negotiable and payable at their office, al Vioksburg, Mississippi, 
for the us* of the first drawer* , 

THOMAS LAND, 
WILLIAM H. JOHNSON, 
S. M. LYNCH, 
THOMAS T. LAND. 

The declaration was filed and process iHstked, Mflu^cl it, 1840. At 
the return term the defendants appeared, and plead hon atsumpsU, 
when the cause was regularly continued from term to term, until the 
April term, 1842^, when le'ave was given to file additional pteas ; where- 
upon several special pleas were filed, setting up that. Thomas ^and, 
the principal in the note, died befoie its maturity ; that the other ma- 
kers Were his sureties, and that the plaintiffs had' not presented the 
note to the administrator of Land, m time to save' the bar of the 
statute ; whereby they were discharged. It is not! deedied necessary 
to set these pleas out in full, as their form is not questioned by th^ 
decision of the court, and the facts set fotth in thetA were offered in 
evidence nnder the plea of non-cusumpsit. The amended pleas were 
demurred to, and the demurrer sustained. 

The case was submitted to the' jury on the plea of ndn assumpii^ 
who found a verdict for the plaintiffs below. On th^ trial, the defen- 
dants offered to prove, that Thomas Land whose name' is first signed 
to the note sued on, was the principal obligoi^ that the others werb 
mere sureties. That the principal died intestate, on the 16thof Jund, 
1839 ; that the defendant, William H. Johnson, administered on the 
estate of Land, on the 20th of July, 1839, arid advertitied, comnienii- 
ing on that day, for six consecutive weekd, ill tWo ptrblic' newspaperi, 
published in Mississippi, the ordinary administrator's nodce to credi- 
tors of the deceased ; that the plaintiffs were residents of the stade 6f 
Mississippi ; that there was no proof tb^t the note stked oti had ever 
been presented *to Johnson, the administrator, other' Uttm that showh 
by the record. 

This ti^sdmony waiT rejected, lUid the case bro'ugKt by ^^t of efitk 
to this conrt 

Rrooke^ for plaintiff in error. 



• \ 



210 FEIHOiPAX. AKD SUWLTt. 

The question raised by the demurrer to the plea in this case i8» 
whether the oinisaion of the plaintiff to present his claim to the ad- 
ministrator of the principal obligor in the note, within tho time pre- 
scribed by law, operates as a release to the co-obligors. The hctB 
stated in the plea are in substance as fSllows : Thomas Land, the first 
maker of the note, died ; his estate was regularly declared to be insol- 
vent by the administrator, and notice published by him to creditors, to 
present their claims within eighteen months, ot that the same would 
be barred. This claim was not so presented ;.to this plea there is a 
demyrrer, which raises the question above stated. The sustaining this 
demurrer is the error assigned. 

Considering the makers of the note as all principals and joint con- 
tractors, the rule will apply, that a release to an obligor is a release to 
all — 4 J, C. R.f 123 ; 6 Jl C. R., 242. A release may be by opera- 
tion of law, as well as by deed. — Gow, on Part, 202, 203 ; 10 J. R,^ 
459 ; CoUycr on Part., 235. 

Considering the present defendants as sureties merely, which is 
alleged in the plea, and confessed by the demurrer, then the omission 
of the plaintiff to present his claim, is such an act as will release tlie 
sureties. 

The surety is released when the creditor commits himself, by for- 
bearance to sue or act. — H PirtWs Dig.^ 247, 248 ; 1/ CaU^ 18 ; 1 
Mk«., 283 ; 15 J:H.,433 ; Chit, on Bills, 371, 379 ; 2 Pirtle'i Dig., 
432, 433. It is presumed that an act of omission will be as equally 
fatal to the plaintiff as a positive act of commission, when the conse- 
quences of both acts arc the same ; that is the tying up the hands of 
the creditor, so ia to prevent his suing the principal. The reason 
why, in the case of joint contracts, a release to one operates as a 
release to all is, that a release supposes satisfaction, and there ought 
not to be more than one satisfaction of the same debt. Now the act 
referred to, requiring creditors to present their claims against the 
estates of decedents, within a certain specified time, or that they 
would be barred, is, in .effect, a statute of limitation ; and tb'e reason 
upon which all statu t^ of limitation are based is, that pai/ment is pre- 
sumed from lapse of time, and this is a presumpti^m that the law does 
not permit to be rebuUed. In this case, then, the law presumes pay- 
ment by the administrator of the estate of Thomas Land, and will not 
permit further satisfaction by the sureties or co-obligors. 

This case is distinguishable from the case of Kerr v. Brandon, 2 Haw^ 
710. 

1. Because the pleas were by the defendant, as admini8trator» 
when he was sued in his own right. • 

2. Because that was not such a claim as could be presented as 
prescribed by law ; being a claim for damages, for a breach of duty as 
a public officer. 

Mown, for defendants in ei«or. 
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This case 19 one where the defendants, joint makers of a promis- 
IK>ry note, seek to avail themselves of the non-presentatiun.of the note to 
the administrator of the principal obligor, as averred in the plea with- 
in the prescribed time, by means of which non-presentation within 
the time prescribed, the estate of said principal obligorwvas released. 
That a demurrer was properly filed to this first special plea, we 
presume, has already been decided in this court ; the defendants here 
are sued in their individual character alone, and not as administra- 
tor's ; and, sued thus in their individual capacity could not be afiect- 
ed by presentation or non-presentation of the note within the prescri- 
bed time, to Land's administrator. — 2 How,^ 910 ; 1 How.^ 115. So 
far as regards the rights of sureties, they are well settled; that there 
is no obligation on the part of the obligee for active diligence against . 
the principal. — 7 X R., 332 ; 2 /. C i2., 562. The surety stands as 
a guarantee, and it is his business to see that the principal pays, and 
not the creditor. — Hays v. Ward^ 4 J, C. IL, 131 ; 6 Ves., 734. 

A surety may pay the debt, and be substituted to the obligee's 
rights, and in the case at bar had that means of saving himself, or might 
have presented the note himself to the administrator, if he thought 
proper; or, possibly, have required the obligee so to do, by paymg 
the money and indemnifying against all expense, so that he, the surety, 
should have the b^efit of such presentation, as in cases of bankrupt- 
cy. — 6 Ves,, 734. If such be the rule of law, as it respects principal 
and surety, the demurrer was properly sustained to the first special 
plea. 

To the second plea of a release for the same caus#, the evidence 
was properly rejected by the court ; for the same reasons, and be- 
cause the very facts offered to be given in evidence made it appear that 
William H. Johnson, defendant, and William H. Johnson, administra* 
tor of Land, were one and the same ; and thus notice was given, 
coming exactly within^he case of Smith v. Smitk'M AdministratarSt 8 
Haw.j 216 ; and also Wren v. Span, 1 How,, 115. 

And furtfier, a surety may, by depositing the amount due, and sav- 
ing the creditor from expense, even compel the creditor to prove, un- 
der a commission of bankruptcy, for benefit of the surety. — 6 Fe«,, 
734. Nor will delay, in calling upon the principal, absolve the secu- 
rities, unaccompanied with any binding contract for that purpose. — 7 
J, /{., 332; 6 Vet., 734 ; and the risk of the insolvency of the princi- 
pal obligor is one assumed by the surety. 

The surety in this case, if necessary, may have proved the note 
against the estate, or compelled the creditor so to do lor his benefit, as 
in the case of bankruptcy. 

Hc^B, for defendant in error. 

All the matters worthy of notice in this cause, are in relation to the 
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denrarrer to the seconvl plea of the oiiginal defendants. These Bxm 
the followmg sabstantia] objections to the said record plea: 1. It is 
a plea puis darrein cantinuanee. Great certainty is requisite in pleaa 
of this description. The plea states, that the cause of defence relied 

««, originated on the ■ ■ day of , 1841 ; that is to say, some 

time between the 9th of October, 1840, and the April tertn of said 
coott, 1841; and the plea is offered at the April terni, 1842. The 
substantia! facts of the plea are — That Thomas Land, deceased, was 
the principal obligor; that these defendants were securities; that 
WiHiam H. Johnson, one of the defendants, hsd administered on the 
estate of said Land, on the 20th of July, 1839 ; that Said Johnson^ 
according to the statute in such case made and provided, had made 
pnbKcation for creditors to present their claims against said estate, 
or they would be barred ; that this claim of plaintiff was not presented 
until after the expiration of eighteen months from and after such pub- 
lication, which transpired between October, 1840, and April, 1841 ; 
defendants. Land and Lynch, had, previous to 1840, pleaded, and 
Jofansop now joins them in this form of plea, and is subject to the same 
incidents. It is now alleged by defendants in error, that a plea of thii 
kind could not be pleaded after the April term, 1841, because a term 
bad intervened after the cause of defence arose ; and before the filing 
of a plea in thii^case, two terms had intervened, to wit, the October 
term, 1841, and the April term, 1842. 

2. The record and plea show that a good presentation was made 
to said Johnson. Said defendant acted in the double capacity of ad«> 
ministrator of taid estate, and as coobligor to said bond, who was 
served with process in this action about twelve mouths before the 
expiration of the eighteen months required in said publication. , The 
plea admilfting the existence of this action at the October term, 184 0, 
and the process, had been served as far bac^as the 27th of March, - 
1840.— frr«i v. Span, 1 How, 115; Smith v. Smith, 3 How, 216. 

3. The plea does not aver that these defendants are discharged fronfl 
their s^id obligation, by reason of anything contained in said plea, 
although said claim may be barred, art against the estates of said Tho- 
mas Land. — 1 How, 115. 

4. If the suit should, in fact, be barred asr to the administrator of 
said Thomas Land, deceased, it is no bar to the action agafnst his 
ca*obIigorB, because, in this state; all obligat'ons are jofnt and several: 
besides, a remedy may be lost by operation of law against a principal^ 
and" yet continue in full force against a co-obligor or security. — 2 How^ 
9\0; 7 Yerg., 353; TheoS. on Surety, 113, in I Law Lib., 67. 

5. The poHcy of this statute, barring plaims against decedent estates', 
was intended to protect such estates against fraud and imposition, 
and for the security of administrators themselves, and not for the pur- 
pose of protecting others differently situated. If the statute intended 
to protect coH)bligors, why did it not say so ? 
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6. The plea show^ that all of the defendants had timely tiotice oi 
the existence of this claim, so that they might have proceeded against 
the estate of Thomas Land hefore the claim was barred. ' 

Clatton, J. — *rhe only question presented fbt consideration in this 
case^ is whether, if a creditor, who bo^ds a note against a principal 
and sureties, after the death of thd principal, fails to present it to the 
administrator within the time prescribed by law, the suristies are 
thereby discharged. 

The general rule is, that the obligation of the surety becomes ex- 
JCincti by the extinction of the obligation of the principal debtor^ An 
exception (o this rule takes place, whenever the extinction of the 
obligation of the principal arises from causes which originate in the 
law, and not in the voluntary act of the creditor. As in oankruptcy, 
TkeoK on Prin. 4" Sureti/, 67; Brown v. C'arr, 7 Bing,, 508. The 
fre^itor, in order to preserve his rights against the surety, \s not 
bound to active diligence ; and if he merely remains passive, his righte 
fire not impaired. He must do no act which is calculated to injure 
the surety ; he must always be in a situation to proceed, if he is re* 
quired to do so. If he tie his own hands by any valid agreement 
for even a day, by which during that day he could not sue, the surety 
is entitled to be released. But this arises from his own act, placing it 
out of his power to bring suit, if he were called upon to do so. The 
I'ule is thus strongly stated by Theobald, p. 80 : " Forbearance or 
xnere passiveness for any length of time, on the part of the cfeditot 
towaras the debtor, will not discharge the surety, because untiT re- 
quired to sue by the surety, the creditor is under no obligation to do 
80.'' There must be a contract between the creditor and principal 
debtor, so as to prevent the surety from having the same remedy 
against the principal, as he might have had upon the original contract. 
— Heath y. Kay, I Y. S^ J., 434; McLemore y. Powell, 12 Wheat,, 
554 ; Newell v. Hamer, 4 How, 684. 

It is thus shown to be settled law, that nothing is required of the 
creditor, except that he should riot increase the hazard of the surety^ 
or do any act that would place it out of bis poweV to bring suit, if 
called on to do so. In adaition to the means which the rules of the 
common law and of equity, place within the reach of the surety for 
his indemnity, we have a statute which provides that on payment or 
tender of the amount due to the creditor, the surety shall have right 
to demand an assignment of the instrument, on which he' may bring 
suit.— If. dj- H.J 374. 

The creditor would often not give the credit without security ; he 
tsA:es it for his own indemnity ; the surety knows his own risk. If 
he desire to lessen that risk, he may file a bill to compel the bringing 
of the suit ; or by payment, he may have an assignment of the instru- 
ment. But, while Doth remain passive, the operation of the law will 
not discharge the surety. We have seen that this is the rule, id 
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•reference to cases in bankruptcy. There is another strong illastralion 
in the instance of joint obligations at common law: in such case, if 
the principal obligor died, his representatives could not be sued, but 
the surety only. The action as to the estate of the decedent was 
entirely gone, but continued as to the survivor, even though that sur- 
vivor were a mere surety. And except in a few special and excepted 
cases, of which partnership contracts formed one, there was no reme- 
dy against the representatives of the decedent, even in equity. — Rau>- 
4tane v^ Parr, 3 Russ,^ 424 ; 1 Roh, Prac., 49 ; 2 Williams on Eosecu- 
tors, 1072. 

This particular case is changed since the passage of the act in regard 
to joint obligations ; but it shows the principle which applies in cases 
of discharge by mere operation of law, and that the surety may con- 
tinue bound, notwithstanding the discharge of the principal. 

£quity will sometimes give relief, either total or partial, according 
to circumstances, to a surety when he has been prejudiced by the act 
of the creditor. As where a levy has been made on pVoperty of- the 
principal which is released by the creditor from motives of kindness 
to the debtor, there equity will relieve to the extent of the value of the 
property levied on and discharged. But this is on the ground of the 
active interference of the creditor. — Cooper v. Wilcox^ 2 Dev, Sf BaU 
Bq. i2., 91 ; Mayhew v. CrickeU, 2 Swanst, 193 ; Capel v. Butler, 1 
Ekg. Cond. Ch. R,, 543. 

In Tennessee, under a statute in many respects like the one under 
consideration, it has been holden, that a failure to proceed by the 
creditor in the specified time, does not discharge the surety, and that 
af);er judgment against him, he may recover of the estate. — 9 Yerg^ 
SI, . It may be well to observe, however, that there is. this difference 
between our statute and that of Tennessee. Ours not only directs 
that the claim shall be barred, but also that the estate shall be dis- 
charged. The Tennessee act is in terms simply a statute of limita- 
tions, directing that the claim shall be barred in law and in equity. 
Whether ours is more than a statute of limitations, it is not necessnry 
now to determine. It may be well to remark, though, that in New 
York it has been decided that a similar law of the island of St. Croix, 
18 only a statute of limitations, and that a claim growing up under it 
13, when sued on in New York, governed by the statute of limitations 
of that State. Every one at all acquainted with the conflict of laws, 
will see the force and point of this decision- — Lincoln ▼. BaUelle, 6 
Wend^ 475. But whether our act be one merely of limitations, or 
something more, cannot affect this question, because we have seen 
that in cases of bankruptcy, of joint obligations, and of discharges by 
mere operation of law of the principal, the surety remains bound, of 
course where the statute of limitations has run as to both, both are re- 
leased* 

The sureties may, in such cases, compel the presentment of the 
4siftim in due time, and thus preserve their recourse against the estata 
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beyond doubt. If they fail to do so, they are in fault, in neglecting ta 
protect their own interest, and have no right tY> throw the consequeo** 
ces of their negligence upon the creditor. — NashviUe Bank ▼. Campbell,: 
7 Yerg,, '353. 

This precise point has already been determined by thia court — 
Kerr v. Brandon, 2 How,, 910 ; but to endeavor to satisfy the bar, we 
have gone more fully into the reasoning, than was done on that occa*> 
sion. 

Judgment affirmed. 

PRIVILEGED COMMUNICATIONS. 

In a suit by a cestui que truet to set aside a purchase of the trust 
property, made thirty years before, by the trustee, the trustee insisted-. 
on the knowledge of the tiansaction and long acquiescence therein by 
the cestui q^e trust ; and in his answer to a cross bill, the cestui que irusi 
admitted that he had an opinion of counsel on his right, which he had 
taken many years before. The court held the opinion to be a privilege^ 
communication, and refused to order its production .—K^oo<2f v. Woods, 
4 Hare's Ch. R., p. 83. (1846.) 

iShehbeare citdd Hughes y. Biddulph, 4 Russ,, WO ; Vent, v: Pacey, 4^ 
Rttss., 193 ; Nms v. The Northern and Eastern Counties Railway Co. f 
2 Keen, 76 ; Greenlaw v. King, 1 Beav^ 137 ; Lord Wdlsvngham v. 
Qoodriche, 3 Hare, 122. 

Miller, contra, cited Richards v. Jacksam IS Ves,, 472 ; Newton r 
Berssford, 1 Younge, 377.) 

PROFBRT. 

In declaring upon a covenant, contained in a recorded conveyance 
of lands, the plaintiff may make profert of a cert^d transaript, and 
need n'ot show forth ' the original. Though profert be made of the 
original, the plaintiff may, nevertheless, resort to a certified trans- 
cript, as primary evidence at the trial.— C^<^ v. Ntxon,6HiWs R^p 
36. (1844.) 

PROMISSORY NOTES, 

» • 

The prima fade import of a blank endorsement cf a note not nego- 
tiable, payable on time, is an engagement by the endorser, that the 
note is due and payable according to its tenor ; that the maker shaU be 
of ability to pay it, when due ; and that it is collectable by the use of 
due diligence. 

The same general doctrine is applicable to the endorsement of • 
note payable on demand ; though the conduct requisite to constitute 
due diligence, in the (wo cases, may be different Though the law 
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lequi^es the uae of due diligence, in the hoOder of a cote payable on 
demand, in order to subject the endorser ; yet it does not prescribe 
'aAy certain rule of conduct for this purpose, but leaves the quesdon of 
due diligence to depend upon the circumstances of the case; 

Ib the absence of any contract of forbearance for a definite dme, 
the endorser may, at any time, require of the holder imnrediate ac- 
tion, by attachment ; and should the holder then neglect to pursue the 
legal remedy, it would discharge the endoi'ser s liability. — Castle y. 
Candee^ 16 Ckmnecticut R., p. 223. (1845.) 

Tq cut off the original parties to a promiesory note, in the hands of 
a third person, the holder must not have received it in payment of 
an antecedent debt, but be must have parted with something lor it at 
the time, or incurred responsibilities to a third person on the credit of 
it.^Ingerwn r. Starkweather, 1 Walker's Ok. A., p, 346. (1845.) 

(The Chancellor cited Rosa v. SrotheTton, 10 Wend., 85 ; War^ 
delly. Howard, 9 We7id.,'l70 ; Codington v. Bay, 20 J. R,, 637; Hart 
r. Palmer y 12 Wend.^ 523.) 

Where, in an action on a joint note, it is shown that the defend- 
ant signed it as surety, he will be liable for the whol^ amount, thdueh 
OB the face of the instrument, as a joint debtor, responsible only foe 
hsXt— Butler v. Ford, 9 Rokins6n'$ La. R., p, 1 1.2. (7845.) 

PROMISSORY NOTES— ENDORSEMENT UPON. 

It is not error for the county court to refuse to grant a continuance 
of the cause. A motion for a continuance is addressed to the discre^ 
turn of the court. 

When one of two deiendants«. sued jointly in assumpsit on note, 
pleads and pro>7e8 bis discharge in baakruptcy, the court will not direct 
dw plaintiff to become nonauit as to such defend &nt, nor order a dia* 
eentmuance of the suit as to him. It is only when the plaintiff negr 
locts to appear, or neglects to comply with some of the orders of 
court, that he is ever ordered to become nonsuit. 

Evidence of the admissions and declarations of such defendant, 
made while he was in fact insolvent, but before he obtained his dis- 
charge, are admissible, notwithstanding he may be the principal on 
denote, and the other defendant but a mere surety. 

When statements or admissions of a party, or his counsel, are relied 
•pon as evidence, they are to be taken subject to all tho restrictioiis 
iod qualifications that attach to them. 

An endorsement of payment upon a note, without proof of pay« 
■lent, is of itself no evidence tending to prove that the person, pur- 
porting to have been the maker of the note, had recognized its wUidit^^ 
Bwwn V. Munger, et. al.^ 16 Vermont R,^p„ 12. , (1845*) 
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Assumpsit on promissory note ; plea, tbe general isnue, and ibe de- 
fendant Munger also pleaded, puis darrein catUmuance^ his discharge 
in bankruptcy. Replication, that no such discharge had been grant- 
ed, d^c. issue on both pleas was joined to the jury. . • 

On the trial by the jury the plaintiff /i^ave in evidence his note, and 
•rested his case. The defendant Munger gave in evidence his certifi- 
cate Aid discharge in bankri^tcy, which was admitted without objec- 
tion, and no other evidence was given by either party under the spe- 
cial pleSiin bar. The defendants' then moved the court for a nonsuit* 
or discontinuance of the action as to Munger, and on the part of 
the defendant Farrand, who had released Munger*8 interest in the 
suit. Munger was offered as a witness. But the court declined to 
direct a noqsuit, or a discontinuance as to Munger, and refused to ad- 
mit him as a witness. Farrand then moved the court for a disccMBtin- 
nance as to himself, and this the court refused, and the trial pro- 
ceeded. 

It was claimed on the part of the defence, and testimony was given 
tending ,to prove, that thenota now in suit was without consideraiion ; 
and the plaintifT, by His counsel, aomitted tRathehad also held anothec 
note, of the same date and amount, signed by MuQger and one Sharps > 
and others, and that Munger was principal on both not0s,-«*the cfther 
signers being sureties merely, — and that but one of the notes ought to 
be collected ; but be claimed that one wa^ held as security for the 
other. On tne back of the note in suit were two endorsements of < 
payments, purporting to have been made previous to the commence^; 
n^ent of the action, out there was no proof that such payments had 
ever been in fact ipade, nor did it appear who wrote the an^ 
^orsements. 

-The plaintiff off^^red in evidence the record in the auit on the note 
signed by Munger, Sharp and others, and also evidence tending t» 
show that Munger took upon himself tbe defence in that suit, andd^ 
fended it upon tbe ground that the note now ita suit was takan as a 
substitute for, and in satisfaction of that note ;-rto the adnussioa of all. 
which the defendants objected, but the objection was overruled. The 
plaintiff also offered to prove the admission of Munger, made white 
tie was insolvent in fact, but before he had obtained his disdbarffe ii^ 
tiSunkruptcy, that he had received the consideration of but one of the 
notes, and that pne stood as collateral security for the other,-*-«and also 
as to the grounds upon which he defended the aetioA on the othar* 
note. These admissions were objected to, but theteatimoay vias r^ 
ceived. 

The court charged the jury that, if one of the notes spoken of was 
executed as collateral security for the other, it was, so far as this aotiaa 
was concerned, immaterial upon which the consideration ' had been' 
advanced by Brcfwn, and that he had a right to pursue either, ov botb, 
until he had obtained one satisfaction ; — and that the endorsement of 
part payment upon the note in questi>A» was to be presumed to iiavs 
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been done by the privity and consent of the parties in interest, and 
furnished evidence tending to prove that the defendants had recognized 
the validity of the note now in suit 

The jury were also told that, as the defendants in a^ument relied 
upon the statements of the plaintiff's counsel, they should take the 
whole o^ it, and effect should be given to it in that way, and not by 
taking detached parts of it. The jury were also told that as the note 
was give* for value received, it in\ported a consideration, and that 
the burden of proof was on the defendants to show a want of consid- 
eration,^ and that, unless they found that this note was without a con- 
sideradon, they wonld return a verdict for the plaintiff for the amount 
due upon the note. 

To which decisions and charge the defendants excepted. Verdict 
and judgment for the plaintiff. 

C D. KtusoH for defendants. 

1. The issue of bankruptcy, with ihe evidence under it, was proper 
matter for the court to decide ; and the cause should have been dis- 
continued as to Munger, agreeably to the bankrupt law. 

3. ^here being two notes holden by the plaintiff, and evidence har< 
ing been given tending to show that one of them was invalid, the mere- 
fact that there were endorsements upon the note in suit furnished no 
evidence of the correctness of such endorsements. It is like the case 
of endorsements to avoid the effect of the statute of limitations. — Pfid 
V. Vanbatenburgh, 2 Ckitnp,, 439 ; 2 Phil. Ev., 121 ; Cowen ^ HiU^s 
Noiea, fart 1, 154 — 5; Whitney y, Bigelow, A Pick.t 110; Carter y, 
Oregory, 8 Pick,, 165, 168—9. 

8. The admissions of the defendant Munger, who had received his 
discbarge as a bankrupt, were inadmissible to charge Farrand, his 
surety, who was solely in interest. It is the present interest which 
makes such declarations admissible. — Robbins v. Witlard, 6 Pick., 464 ; 
Boston Hat ManufMtory, v. Messinger, 2 Pick., 224, 240. 

4. The reeojd given in evidence was between different parties. 
The gpround of defence which Sharp and others took in that suit^ could 
i^ot conclude Farrand in this. t 

5. The charge as to the effect of the statements made by plaintiff's 
counsel, was calculated to mislead the jury, since they might have 
inferred' that such statements were to be received as evidence coming 
from ufitnestes. But we claim that they were wholly inadmissible for 
the plaintiff. 

6. The evidence tended to show fraud on the part of the plaintiff^ 
attd the jury should have been instructed as to that question, and also 
as to the effect of there not having been a full cousidef ation paid for 
the notes, or either of them. 

SmaUey and WhitUmore for plaintiff! 



L Tbere waa no error in the refusal 'of the court te tii^er a diacoo- 
dnuance of the suit as to Munger. 

2. The evidence of the declarations of Munger, and of the grounds 
on which he defended the Sharp note» was properly received* His 
declarations were proper evidence even to take the ease out of thd 
satute of ]imitatioDS.«^2 Saund.t 64, a ; WhiUomh t. WMlmg^ I^o^*t 
252 ; Jackson v. Fairhanh 2 H. BL, 340 ; Johnson v. Beard$lee^ 15 
JohnSu 3 ; Sands v. Gelston^ 15 Johns., 51 1 ; Coil v. Tracy, 6 Cmn^ 
168; 2 Stark. Ev., 4.5; Hunt v. Bridgham et al., 2 Pick., 5^1. 

3. We insist that the charge of the court, as to the effect of the 
endorsements on the note iu suit, was correct. — 2 Stark, Ev:, 311; 
Glynn v. Bank o/Enj0and, 2 Ves., 42 ; Boswqrih v. CoUhitt, determined 
in the House of Lords, cited in PkU. Ev., 143 ; Searle ▼. Barrington^ 
Phil. Ev., 172. 175 ; Cowen <^ HilVs notes, 2 Phil. Ev., 243» noU 404. 

4. There was no evidence tending to show any payment of the note, 
or that there was not ^Jidl consideration therefor, if any. The charge 
of the court, therefore, on that point, was clearly correct. 

The opinion of the court was delivered by 

Hebard, J. — Th» power of the court to order a nonsuit was fully 
considered in^he case of Smith v. Crane, 12 Vt,, 487; and we are 
well satisfied with the reasoning and the result at which the • court 
arrived in that case. When the plaintiff appears in court, unless he 
neglect to comply with some order or rule of court, he is entitled to 
a trial, and to a judgment in the usual way; and the court will not 
order him to become nonsuit against his will. 

A motion for a continuance is addressed to the sound discretion of 
the court, to be granted, or refused, as the particular circumstances 
of the paiticular case shall dictate. And the granting, or refusing to 
grant, the continuance, is not an error which can be corrected by this 
court. 

We are next tb see whether the court erred in receiving the admis* 
aiona of Munger, one of the defendants, he having received his dis- 
charge in bankruptcy, although made before he had received his dis- 
charge. The admissions of a party are never conclusive against bimr 
When made apparently against his interest, they become testimony 
|br the jury to weigh, and are more or less conclusive, as they are 
more or less against his interest. Munger was still a party to the 
record, and his having his discharge in bankruptcy would avail him 
nothing, unless he pleaded il ; and, being pleaded, the result is to be 
determined by the jury, for it was subject to be impeached for fraud, 
or whatever other imperfection it might possess ; so th^t, at the time 
of making the admissions, the degree of interest which the defendant 
Munger might ^ave felt, is uncertain, and the jury must at last judge 
of it, and give effect and credit to his admissions accordingly. This 
certificate is but a defence to the action, and the defendant might have 
had dume other defence, apparently as conclusive as this ; but| io that 



ease, it would faardlj he contended that bis adniissions would not bo 
eridence. He was party to the suil, and his admissions were proper 
evidence to be received and weighed by the jury with reference to 
the tinie, manner, and occasion of making them. 

There seems to have been some objection to the record of the other 
case being used as evidence in this suit; but I see nothing in relation 
to those records, in the manner and purpose for which they were intro- 
duced, that is objectionable, or to which much importance could be 
attached. They were introduced in connection with the doings and 
sayings of Munger, to show upon what ground he defended the other 
suit, and what he, by such defence, admitted in relation to the present 
suit. So lar as the record was concerned, it s^med to be regarded as 
explanatory of what he said, it being the subject matter of the' conver- 
sation in connection with the note in suit- 
Thus far the objections are taken to the ruling qf the court in the 
progress of the trial. There are also two objections to the charge of 
the court to be considered. 

1. The court told the jury, " that, as the defendant in argument 
relied upon th^ statement of the plaintiff 's counsel, they should take 
the whole of it, and effect should be given to if in ^faat way, and not 
by taking detached parts of it.*' By the " stateAnt of plaintiff's 
counsel," we suppose is meant the admission of tlie plaintiflfin relation 
to his holding two notes, and the manner and purpose for which they 
were given, as detailed in another part of the case ; for otherwise 
I do not see what the jury had to do with the st^itemenU of counsel, 
unless to regard them as arguments, addressed in that sense to their 
understandings, and to operate upon their minds as they should be 
found to be legitimately drawn from the evidence in the case. But 
if I am right in supposing that these ttatemetUs alluded to, are the ad- 
missions of the plaintiff through his counsel, then the rule as laid down 
by the court, by which the jury -were to consider them, commends 
Itself to our approbation. 

A party, tbrongh his counsel, may admit, upon the trial, any fhct 
which the other party is bound to prove; and when he does so make 
an admission, and the other party chooses to rely upon it, he must take 
the admission as it is made, subject to all the qualifications and restric- 
tions that attach to it. If the defendant, upon trial, state that he 6as 
received the plaintiff's money, but has returned it, and the plaintiff 
choose to t*ely upon that as an admission, he must take the whole of 
it-— that which makes against, as well as that which makes for him. 
But Aie statement of counsel is never to be regarded as evidence of a 
fact, so as to supersede the necessity of proof, and bind the party, 
unless, upon the one hand, it was understandingly made for that pur- 
pose, and, upon the other side, was so received and relied upon ; and 
then the admission becomes mutual, and, in the sense in which it was 
made, operates fbr the benefit of both parties, like any other fact in 
the case which has been estabKahed by evidence. * 
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2. The other point in the charge of the court I regard of more im- 
portance, not only as effecting the right of recovery in this case, but 
' as forfning and establishing a rule of law and practice for other similar 
cases. The court chargeAhe jury, " that the endorsement of part 

Sayment upon the note in question was to be .presumed to have been 
one by the privity and consent of the parties in interest, and that it 
furnished evidence lending to prove that the defendant had recognized 
the validity of the note now in suit'' If such an endorsement is to 
'he regarded as evidence that the maker of a note has recognized its 
validity, all that the holder of a spurious note need to do, when at- 
tempting to enforce its collection, would be to acknowledge payment 
of part of the note by #uch endorsement i!ipon the back. But I think 
that to hold thus, would be establishing a very dangerous precedent. 

There has been much discussion in relation to the enect of an en- 
dorsement upon a note or bond, when relied upon to rebut the pre- 
sumption of payment. • For this letter purpose, in the case of Searle 
V. Barrington 2 Str,, 826, the endorsement upon the bond was holden 
to have that effect in the Exchequer Chamber, although the judges 
were divided in opinion* But the correctness of that . decision has 
been very much doubted in England ; and Mr. Starkie, in his treatise 
upon evidence, regards that decision as anomalous, and opposed to 
the fundamental rule thai, a man shall not make evidence for himself. 
In the case of Roseboom v. BiUington, 17 Johns., \S2t it was held that 
an endorsement on a bond or note, made without the privity of the 
debtor, could not be admitted as evidence of payment in favor of the 
party making such endorsement, unless it were shown that it was 
made at a time when its operation would be against the interest of the 
party making it. And it is said in the present case, that the inference 
to be drawn from the endorsement is in favor of the validity of the 
note, because it was against the interest of the plaintiff thus to acknow- 
ledge the payment. But this is a two edged argument, that cuts 
equally as well one way as the other ; for, if we assume the fact that 
the note was invalid^ the plaintiff, by thus endorsing, is enabled to 
make evidence for himself^ and thus purge the note of its imperfec- 
tions. And it would seem to make no difference what the olyection 
to the note might be ; by the application of this principle, all might 
be met by proof of an ^adorsement upon the note. 

It is sufficient to say, that the endorsement upon this note, of itielf, 
without proof of payment, had no tendency to prove that the defend- 
ants had recognized the validity of the note, and the eharge ol the 
court, in this respect, is erroneous. 

Judgment of ike County Court reverted* 

PUNISHMENT OF SEAMEN. , 

The right of the mate or other officers of a ship to inflict punishment 
on the seatnen, when the 'master is on board and at hand, can be justi- 
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fied only by the inmediate exigencies of the sea-service, or as a nec6» 
sary means to suppress mutinous, illegal, or flagrant misbehavior on 
the part of the seamen, or to compel obedience on the part of the sea- 
men to orders, or other duties, which require prompt and instant action 
and interference on the part of the officers, and admit of no delay. 
In general, it is the duty of the officers to consult the roaster as to the 
infliction of punishment. — 17. S, v. Hunt^ 2 Story's R., p. 120. (1 845.) 

PURCHASER WITHOUT NOTICE. 

Taking property in payment of a pre-existing debt, does not make 
the buyer a purchaser for valuable consideration, in the eye of the 
law, as against one holding a prior equity. — Rowan v. Adanu^ 1 Smedes 
4- MarshaWt Ch. jR., p. 45. 

RECEIVER OP PUBLIC MONEY. 

The felonious taking and carrying away the public moneys in the 
custody of a receiver of public moneys, without any fault or negligence 
on his part, does not discharge him and his sureties, and cannot be set 
up as a defence to an action on his official bond. — United States v. Free 
cott, 3 Hotoard'e U.S. R.,p.57S. (1845.) 

(Ndeon (Att. Gen.) cited Southcote'e cau, 4 Coke's R., 83; Kttth Y.Brwe^ 
sMy WUltSy lid ; Story on Bailment^ 21 ; Coggs v. Bernard, 2 Ld. Raym., 
909; Raymond, 220; 1 Ventris, 190; HoZf, 131; 1 fftfaan, 281 ; 1 T. R., 
27 ; Strange, 128. 

Dkkey $f Burke contra, cited Story on Bailment, see. 442, 444, 445, 2d ed. \ 
Jones on Bailment, 97, 98, 99 ; Piatt v. HUthard, 7 Coteen, 497 ; Rjohtrts v. 
Tum0, 12 T. R; 232 ; Brown v. Anderson, 2 /Tenrf., 593; 2 Blackstone^s 




Jones, 61.; 

RELEASE. 

a 

To discharge one party to a contract, on the ground of the failure of 
the other to -perform his part, such failure must be clearly eetablished 
by full, direct, and satisfactory evidence. — Wright 'V. Petrie, 1 Smedes 
^^ MarshaU*s Ch. R., p. 282. (1844.) 

REPLEVIN. 

Replevin will not lie against a bailee, but a party may retake his 
goods if they have been removed for the purpose of depriving, the 
owner of them. — Reeves v. Morris,, 1 Armstrong, Macartney 4" OgU^s 
R.,p. 159. (1844.) 
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SALE. 

• 

It is now a settled rule of law, that if a person purcl^ases goodls 
with a preconceived Mesign not to pay for them, the vendor has aright 
to treat thd aaleas void. — T/ufmps0^ v. Rose^ 16 Ccmnecticut R., p. 71 • 
(1845.) 

' {Hungerfbrd if Cane, cited Lupin t. Marie^ 2 Paige's Ch, 169 ; Walker v.« 
Ikvereaux, 4 Paige's Ch., 229 : Mowry v. fVaUh, 8 Cow,, 238 ; Root r. 
French, 13 Wend., 570 ; Hoffman v. Cams, 23 ^enrf., 348 ; Asht ▼. PiKnam, 
1 Hill, 302 ; Buffington v. Garish, 15 Mom., 156 ,* McKenney v. DingUy, 4 
Oreenl,, 172 ; Seaver v. Dingley, 4 Greeni., 306 ; lfatM< v. JOtngJe^, 17 • 
Jllatiie, 340 ; T4«r*fof» v. Blanchard. 22 PtcAr., 18 ; Stetfsns v. ^twHit, 1 Mel- 
caLf, 557 ; Hitchcock v. CaW/, 20 ^eiwl., 167. 

Williams, C. J., cited Reid v. Hutchinson, 3 Campbl , 352 ; iVb&^ v. Xif- 
OHM, 7 Taun/.. 89 ; JBar/ Bristol v. Wdlsmore, 1 Bam. ^ Cru**., 514 , ^eZfc^ 
▼. Wilson, 1 iJ^a» 4* Moody, 178 ; /faz/^jre v. Crowe, 1 ^yan ?r Moody, 414 j 
Ferguson v. Carrington', 9 Bcfm. ^ Cress., 59.) 

A purchaser at at^ auction sale, cannot be compelled to accept an 
encumbered title, -when it is not shown that he had notice of the en* 
cumbrance. — Frprei v. Meux, 9 Robinson's La. R., p. 414. (1845.) 

SALVAGE. 

In eas-^s of salvage, the master of a salving vessel may bind hisowa 
interest, ftnd the interest of his emplojers, by an agreement with the 
owner of the vessel saved, as to the quantum of salvage to be paid, b^t 
each ag^reeraent will not be conelusive upon the rest of the crew, if. 
made without their sanction and concurrence. — The Britain^ 1 \Robis^ 
mm's AdanirdUy R., p. 40. (1844.) 

SATISFACTION. 

A trust fund, to which a fatner was entitled for life, and his son and 
daughter in remainder, was sold,- and the proceeds received by the 
fath^. Subsequently, on the marriage of the daughter, the father 
settled property for her benefit of a laigeriralue than the proceeds of 
the trust tundi-^Held^ that the claim of the daughter against the 
father in respect of her share of the proceeds of the trust fund, must 
be prjssumed to bQ satisfied by^the settlement. 

That neither the expression ,in the settlement of the consid^ation 
of natural love and affection, nor the ignorance of the husband of the 
rights of the wife in the trust fund, had the effect of excluding the 
presumption, of satisfaction. — Plunkett v. Lewis, 3 Harems Oh. K.,p. 
316. (1845.) 

A levy upon personal property sufficient to satisfy thejudgmeiit, is, 
while the levy subsists, a satisfaction of the judfirment, and a sale of 
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0ther property than* that embraced iu the levy, by another execution 
on the aame judgment, while the first levy remaina undisposed of« 
passes no title. — BingamaM v. HyaU^ 1 Snudet 6p* MarshalVs Ch, JR., 
1^.437. (lrf44.) 

SCIRE FACIAS. 

A writ of execution issued' on a judgment more than a year old, 
vnthoat a scire Jacioi^ is not absolutely void» but yoidahle only ; and, 
if not actually avoided, such writ is a justification to parties sued in 
trespass for causing it to be executed. — Blanckenay ▼. Burt, 4 Queen>*9 
Bench, R., p. 707. (1845.) 

(Hoggins cited Patrick V. Johfuon, 3 Z>9., 403; Howard r> Pitt, 1 
&a., 261 ; 2 JUd., 1129, 9th ed. ; Cholmonddey y. BedUng, 2 Ld. 
Raym., 1096; London v, ProOar, 7 Bam. ifCru., 800. 

Fry contra, cited Mortimer y. Piggotlj 2 Dotd., P. CL, 615 ; Diek- 
tMUMi ▼. Eyre^ 7 DowL, P. C, 72 L) 

SECURITY. 

Where, a fund or pledge is placed in the hands of the creditor, aa 
aecurity for a debt, and a surety pays the debt, he is entitled to the 
benefit of the fund or pledge, as against the principal, aa» fully as the 
principal himself. It is the d^ that is to be protected, and however 
it may be modified, or into whose hands it may come, until thdt is paid 
the fund or pledge accompanies it, and remains for its redenpdbn*-— 
Belcher V. The Hartford Bank, IS CaHnecHcut R., p. 38L (1844,) 

(Church J., cited New London Bank v. Lee, 11 Coaii., 112; Bodg* 
mm V. Shaw, 3 Myine if Keen, 190 ; 1 Story's Eq,, 592.) 

SHERIFF. 

A sheriff is authorized to perform the duties of his office, until hia 
successor is duly qualified, though the terra for which he was appoint- 
ed has expired. So, in case o( re-appointment, he may continue to 
act under his first appointment, until du]y qualified under a second.—* 
Pmnphrey v. Delahimssaye, 9 Robinson's La. R.jp. 42. (1845.) 

Land sold by the sheriff for non-payment of taxes, and bought by 
the deputy sheriff of the county in which it lies, though it afterwards 
passes into the possession of purchasers for \aluable conshleration, 
may be recovered by the original owner, or his hein,^^ Taylor's dem* 
seesv. Stringer, I Grattan's R., p. 158. (1845.) 

An officer who executes process issued by a court without jurlsdio* 



•BEBlFtS 8ALK. 2U 

« 

tion, is a trespafiser, and liable in damag ea to the party iDJared.-* 
ZftWyv. Brwin, 6 Rohiiuon't La. JR.» p. 192. (1845.) 

If property levied on by a sheriff be taken from hia poMeasion by 
writ of replevin,' yet il' the decision in that case be io hk favor, it ia 
his duty to regain the possession, sell the property, and pay off the 
execution, though his term of office may have expired. — Rogers y. 
Damohj//4 Bern Monroe's R., p. 238. (1844.) 

(BasGK, J., cited Clerk v. WUkers^ 1 Salkdd, 923; fFUlyraham v. Stwuh 
2 Saundn^ 47, note b; 2 Ld, Raym., 1072 ; H^cUson on Skenff", 7 Law Lilrraryt 
136-^, 141.) 

No action lies against a sheriff or his officer for arresting a party 
attending under a summons from a court* though it be alleged that 
the party was thereby privileged, and that the defendants knew the 
fact, and made the arrest maliciously. — Mdgny v. Butt, 5 QneenCs 
Bench R., p. 381. (1846.) 

{Kemudy cited Tarlton v. Fisher^ 2 Doug.y 671 ; Cameron v. LightfooL 
2 IT. B^, 1190; CrossUyy. SkaM,21V. BmQf^b. 

Jervis, contra, cited Balme v. Hutton, 9 Bm^., 471 ; LmoM ▼. ^TocJfeelb^ 
VdBing.^ 157 ; Porter v. fTeffon, 5 New C, 715.) 

SHERIFF'S RETURN. 

The return of satisfaction upon an execution, though false, so Air 
extinguishes the lien of the judgment upon which the execution issued, 
that property of the defendant in the execution, sold subsequent to the 
return, would no longer be subject to it. AJiter, if the false return 
is made after sale of property of the defendants. In such case, on 
the return being vacated, the lien would still exist on the property 
previously sold. — Parks v. Person, 1 Smedes ^ Marshall's Ch. JR., 
p, 76. (1844.) 

A sheriff will not be permitted to give testiaiony in contradiction 
to his return. — Planters' Bank v. Walker, 3 Srkedts k MarsJiaiTs R. 
V, 409. (1845.) . ' ; > 

A sheriff's return to a writ of Jleri facias, must state the value ol 
the goods. — Barton v. GiU, 1 Dowling if Lowndes* PraeUce A., p. 593. 
(1845 ) ^ 

SHERIFF'S SALE. 

Irregnlaritbs of a aberiff, in conducting a s^e of real or persona) 
estate under execution, will not vitiate the title of a bona fide purcha- 
ser at suok sale.— JHiaar v. The President 4r Selectm^ of Natchez^ 
4 Smedes 4* MarshaUs R. p. 602. (1845.) 
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{Montgomtrij t^ Boyd cited Drake v. CoHtnSt 5 Hbir., ^53; MtKinmvt ▼• 
Scott, 1 j8t66, 155 ; Reardon ▼. Storey's Heir$, 2 Bt66, 203 ; Co/emon v» Tra. 
6ue, 2 j8i66, 518 ; Lawrtnct v. Spted, 2 Bi6fr, 401 ; Haydtn v. Dunlap^ 3 Bi66, 
216 ; AroM ▼. AftVfer, 3 /. /. Marsh., 435; ^e66er v. Cox, 6 Mon., 110; 
Starke v. GiJdSart ^ Morris^ 4 £fot0, 267 ; Hamilton t. Shrewshury^ 4 Jtafui., 
487 ; /ocjfcwn v. SUmbergK, 1 /o/tn. Ca«<a, 153 ; Ct7c« v. Pratt, 1 HilT* 
S. C- i2., 239; 2%onwM ^ i4*Wv v. JeUr If Ahruv, 1 HiWs S. C. jR., 380 ; 
Simonds v. Catlin, CoUvum if Caines' Cases, 346 ; Fentcick v. Floyd's Les- 
see, 1 //or. ^ Gi//, 172. 

Winchester^ cootra, cited Thacher v. Powell, 6 Wheat., 119; Stead^s Execu- 
tors V. Course, 4 C ranch, 403 ; Williams v. Peyton's Leasee, 4 Wheat,, 77 ; 
Jackson y. Roberts. 11 /f'cnrf., 434; /Jo« v. Bu'mell, 11 Mom., 165; Porter 
▼. Millet, 9 Mass., 101 ; Coe ▼. 5^9, 8 Conn., 536 ; Chamberlain y. Doty, 
18 Ptcib., 495 ; Estahrook v. Hapgood, 10 Jtfa»5, 315 ; Lancaster v. Pope, 
1 JfoM., 88 ; jCflft/y v. Knapp, ft Mass., 154; .4mory ▼. Williams, 14 Maw., 20; 
Whitaker v. Sumn«r, 7 Ptc^t., 556; ff eZ/in^ton •¥. Go/e, 13 Ma<«., 483; JXim 
▼. Mamardf 9 Mass., 236 ; jBeoii v. Parker, 17 Mass., 591 ; Grosvenor v. 
Little,? Oreenleaf, 376 ; Eastman v. Cwr<i>, 4 Vermont, 616 ; Ca&/e v. Mar- 
tin 4" -S*^ 1 -How, 561 ; Christy v. Minor, 4 Mum/., 431 ; AaWc v. Fenttnek^ 
4 12an(2., 585 ; Watson v. fTa^cr, 10 Conn.. 77 ; Metcalf v. Gilleit, 5 Coftn., 
405 ; Co. Ltt(., mc. 434, 2586, nofe : Attorney Central v. Gr^tik, 13 Kes^ 
566 ; Delogtiy ▼. SmttA, 3 Mt//. jLa. i^., 416 ; J^i^Mn v. Shepard, 7 Cow., 90. 

Sharket, C. J., cited Van Campen v. Snyder, 3 How., 66 ; Cooper's LeS'* 
see y. €ral6nii<A, 3 Wash. C. C. i2., 546 ; Saunders v. Caldwell, 1 Cow., 6Sfi2 ; 
Hamilton v. Shrewsbury, 4 itond., 427 ; intoom6 v. Marine if Fire Ins. Co,, 
8 MaM., 326; Wheaton v. 5exton, 4 Wheat,, 503; Jackson v. Walker, 
4 ITefuf., 462; Lotorcfiee v. iSfieecZ, 2 Bt6&, 401 ; rumer v. McCrea, 1 iVbtt 4r 
McCord, 11 ; Jonct v. Fulgham, 3 Murphy, 364.) 

A party cannot cgmplain of a sale made by the shenflT, of real pro* 
party, in block, unless it be alleged and proved that pi aintifT requested 
the officer to sell it in separate parts. — Bauduc ▼. Convey, 10 Rabm 
smCs La. R., p. 466. (1845.) 

SIGNATURE. 

If a testator, who is unable, from illness, to sign his will, has his 
, hand guided in tnaking his mark, it is a sufficient signature within 
the statute of frauds. — Wilson v. Beddard^ 12 Simon's R,, p. 28. 
(1844.) 

SLANDER. 

Malice is the^^ of an action for slander ; aid the speaking of action* 
able words is evidence of fitialice. The better rule seems to be in 
actions for slander, that the defendant shall be held responsible for 
words spoken, in the sense in which he used them. If the meaning 
be doubtful, other parts of the same conversation may explain it, and 
do away the malicious intent; but if there be no sueh explanatory 
conversation! the law will infer malice from the speaking of actions- 
able words. 



A defondant, in an action for slander, has a right to •xttJftta the 
meaning of words used by him, and rebut the presumption of m«lide; 
find a witness may ba aslted bis opinion as to the intent of the defend* 
afit to impute crime, if it be doubtful. 

It i^j;iot^ACtionTLble to charge a man with an intent to commit a 
crime. 

The word Mtf is not actionable, unless the defendant intended to 
impute crime, which the law will presume, if a contrary intent be not 
shown. 

« Words spoken through mere heat and passion, are not actionable. 
In an action for slander, the question of malice is properly submitted 
to the jury, and all the facts and conversation are to be weighed in 
ascertaining the intent with which the words were spoken. The law 
presumes malice from actionable words, and they must be taken in 
their common acceptation. Proving nhem substantially as laid, will 
entitle the plaintiff to recover. 

The law implies damage from actionable words, and that the'deiend- 
ant intended the injury the slander is calculated to eflfect. 

Drunkenness is no excuse for slander. 

Courts will not grant new trials merely to enable a plaintiff to rooo- 
yer yindictive damages ; nor can a new trial be granted in an appellate 
court, on the ground that the verdict is against evidence, unfiesa the 
whole of the evidence is shown in the record. 

It is the duty of the party excepting to the decision of a court, to 
set out in his bill of exceptions the whole matter necessary to make 
the very truth and right of that matter appear, and the omission will 
be taken most strongly against him. 

Courts will not give mere abstract propositions of law, as instr ac- 
tions to a jury, where they have no application to any evidence or facta 
before them. 

Words spoken in merriment or jest, without malice, are not action* 
able ; aliter, where there is malice and an intention to defamOi-* 
McKeey, IngaUs^ Scammon's R , p, 30. (1844.) 

This cause was heard in the conrt below, at the October term, 1848, 
before the Hon. Samuel D. Lock wood. 

The facts of the case appear in the opinion of the oourt 

Hetlep 4* Broum for the plaintiff in error. 

1. Courts and juries will understand words in the same way that 
other people do. The doctrine of constraining words in mitiori tenaa 
has long smce been exploSed ^^-Detnatit v. Harmg^ 6 Cotoen^ 77, 67; 
3 Cowen^ 239. 

2, The words alleged to have been spoken are actionable. To call 
a man a thief ^ without explanation* has always been ocmsidered action- 
able in this court *' He will (^teal" is actionable. — 21 Wend , 70. '* 
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beKtfve he will steal" m aotioBable.-^8 A^» 74. •" He will be bank 
mpt in SIX inoAthfl*' is moli<mMe,^^Else v. Ferris^ ^MikcniU N. P, 
JR., 23, '^ 

3. If the words are false, malice is preflutned. What oonstilJatea 
malice.— Se^ 4 Phil. Ev , 245 ; 2 SUtrk. Bv., 472 ; Root ▼. King. 7 
Covfen, 623. 

4.- Words spoken in wantonness or jest, and without occasion, are 
actionable. — 2 Stark. Ev., 464. 

5. If words bear a doubtful meaning, the jury are to put the same 
construction upon them that the court would. — GiUon v. Williams, 4 
Wend., 320; Lane v. WelU, 7 Wend,, 175. 

6« If the words spoken are actionable, an explanation, justification, 
or apology is to be fumished by the defendant — 12 Johns., 240 ; 1 
Johns, (Sis., 273. 

7. The court will grant a new trial in slander, when the verdict it 
for the defendant, and against law and evidence. — Graham on Nem 
TVials, 373 ; 6 Conn., 166* 

H&rdin, for the defendant m enor. 

. 1. AH die evidence is not given in the bill of exceptions, and im 
such cases this court will not grant a new trial « — StoaJin v. Ckuooodf 2 
9mm., 507 ; Rogers v. Hall, S Scanty 5. 

2. The understanding of the witnesses, of the meaning of the 
woads, is evidence to be weighed by the jury.-— 2 Stark. Ev., 461 ; 2 
Selw, N. P. 430 ; 12 Johns., 240. 

Sw Malice is essential to the offence, and the jury are to judge of it. 
'■^2Stark. Ev., 471 ; 2 Selw, N. P., 438. 

4. To call a man a thief is not actionable, unless it was intended to 
impute felony to him. — 2 ^elw. K P., 428; 2 Chit. Plac., 9'S,note 9 ; 
1 CampA, 49 ; 1 Stoift's Dig., 487 ; 3 Mass., 553 ; 5 Bos. and Pul., 335 ; 
12 JoAjm., 240. * 

5. To accuse a man of an intent to commit a crime is not actionable. 
--3 Chat. Bloc., 123, 93, fi^e 9 ; 1 Sun/t's Dig., 482 ; .2 Selw, K P., 
428. 

6. Words spoken in wantonness and jest, referred to in Stark, on 
Ev., are based on 1 Hawk. P. C, 353, 357, sec. 4, 13, 14, and refer to 
indictments for libel ; yet the authorities there cited are against the 
conclusion of the law laid down in the text. 

?• There was no evidence before the jury to show that the woods 
durged were spcycen in "' wantonness or jest,'* and therefore the 
plaintiff had no light to request the court to give such an instruc- 
tion. 

8. The court gave all the instructions asked for by the plaintiff per* 
tinent to the case, and the latter has no right to complain of the in- 
structions of the court. 



StANOCB, 

ScATBS^ Jufltice^ delivered the opinion of the Coniv: 

■ * 

Gas^f for slander. The. words laid were " You are a damned thief;** 
** If you have got money you stole it ;'' "I believe you are a damned' 
thief; I believe you will steal." General issue ; and verdict for the 
defendant Motion for new trial, for misdirections of the court, ana 
jecause the vercfictis against law and evidence. The court overruled 
the motion, and the plaintiff excepted, preserving a part of the evidence 
and the instructions given and refused. He now assigns for error; 
first, the denial of his motion ; second, the giving the dofendant'e 
instructions; and third, the refusal to give instructions prayed for bj 
. him* * 

• 

The instructions asked by the defendant, and given by the court» 
were, " that if the jury believe fron) the testimony, that Ingalls^at the 
' time he called McKee a thief, did not intend to impute felony isj him, * 
ihe words are not actionable, and they must find for the defendant. 

That if the words were used by Ingalls in beat and passion, and he 
did not intend to impute felony to the plaintiff, they must find for the 
defendant. 

That the words, if you have any property, you stole it ; I believe 
you will steal ; and other similar conaitional expressions, are not sucb 
words as will sustain this action ; and the jury cannot find a verdict 
against the defendant for using such words. 

That the question, of the defendant's malice is a question of fhct for 
the jury, upon consideration of all the facts and conversations; and 
ttiat if they believed the words "You are a damned thief/' were spo- 
ken in heat and passion, and without intention to accuse of stealing 
any article of personal property, they must find for the defendant. 

The Bpeaking of actionable words is evidence of malice. Malaceis 
the gUt of this action.— 2 Selw., K P., 428, 438; 12 Johns., 240 ; 3 ' 
CM. Bloc., 93 ; 3 Mass., 553 ; Su^i/l's Ei\, 487. [t is said in 6 Oowm^ 
87, Qiat the doctrine of construing words in mitiori sensu is exploded ; 
and words are to be taken and understood in their common accepta* 
tion.— 3 JohnM^y 239. This is a common sense rule, but would hardly 
apply that common acceptation in the more criminal sense, if the words 
would equstlly bear the milder, and it be doubtful in which sense they 
-weire used. The better rule seems to me to be, to hold the party re- 
•pooBible for the words in the sense in which he spoke them, aS laid 
down in 21 Wemd., 70; S Johns., 74. 

If the meaning be doubtful, other parts of the same conversation 
. may explaiu it, and do away the malicious intent. If there be no such 
explaaatory conversation, the law will infer malice. — 1 Stark. Ev. 4tl2 ; 
12 Johns., 240 ; 7 Weud., 177. The defendant, however, has a right to 
explain the meaning, and rebut the presumption of maliee by proof. 
-**-l Johns., Cas , 279. And the witness may be asked his opinion as 
to theinlent of the. party to impute crime, if it be doubtful. — 2 Stark* 
Ep., 461 ; 12 Johns., 240. But it should oe an imputation of criaie« 
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oot barely an intent o coa»init crime, which wuuld not be actionable 
—3 ChiL Blacr, §3 ; 2 Selw, K P., 428 ; 5 Bog. and Pul, 335. The 
fTord thief is not actionable, 1 Camyh, N. P., 48, unless the defendant 
intended to impute crime, which the law will presume if not explain- 
ed. So it has been held in Massachusetts and other States, that 
words spoken through mere heat of passion are not actionable, 3 Masi , 
663 ; Swi/t*9 Eo., 487, arid I think very justly, as it e^dences a want 
of deliberation and malice, which is tlie gravamen of this 'action. 

The Instructions, therefore, given for the defendant, were proper, 
as falling within these principles. They contain the summary of the' 
law governing the case ; that the ground of the action was malice ; 
that the jury were judges o/ that malice ; that all the facts and con- 
vetisations. were to be weighed in ascertaining it ; and that if they be- 
lieve he did not speak the words with that intent, they should find for 
the defendant. * 

There were seven instructions asked by the plaintiff, which the court 
gave, embodying many of the principles as above laid down : that the 
lai^ presumes malice from actionable words ; that proving them sub- 
stantially as laid will entitle the plaintiff Co recover ; that they must be 
taken in the common acceptation that the law implies damage from 
actionable words ; that the law presumes that the defendant intended 
the injury the slander is calculated to effect ; and that drunkenness is 
fio excuse for speaking slanderously. These werd all given, and, to- 
gtstfaer with the defendant's, define the law about as accurately as it is 
laid down in the books, and embrace pretty much the whole doctrine 
of slander. 

It is also a rule, that courts will not grant new trials, i erely to en* 
able the paity to recover vindictive damages. • 

The evidence set out in the record seems to establish very clearly 
the speaking of the actionable words. But the party had a right to 
call explanatory witnesses to rebut the malice, ana defeat the action. 
What he did, or might have proven, does not appear. It may be, that 
be wholly explained away the malicious intent ; if so, we ought not 
to grant a new trial upon the evidence. 

It is impossible for this court to determine upon the propriety of 
granting a new trial, on the ground that the finding df the jury was 
against evidence, unless we have all the evidence upon which tfaey 
found, before us. If we grant new trials upon bills of exceptions 
containing all the evidence that would sustain the action, without that 
which explained and rebutted it, very few verdicts could stand. The 
plaiiitifiT might prove his account, or produce his note, and upon this 
ovidonce the court must grant a new trial, notwithstanding thcrdefend- 
ant had proved payment or an off-set to a greater amount, the inja>- 
tice of it is too manifest to admit such a rule. 

We see sufficient testimony to sustain the plaintiffs action ; but the 
defendant's answer to, and explanation of it, is concealed* 

It IB the duty of a party excepting 'o set forth, in his bill of exeep* 
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tlons, the whole matter necessary to make tike very troth and rigtit of 
that matter appear ; and the omiasion shall be taken most strooglj 
against him. — S Scam., 547 ; Rogers v. Hall, 3 Scam., 5* 

The other error questions the refusal of the following instruction : 
^* If the words were spokeb in wantonness, or jest, or without occa- 
sion, it 18 no excuse*'* 

It is to be remarked that courts will not give mere abstract propo- 
sitions of lawy as instructions, to a jury, where they have no applicatioit 
to any evidence or facts before them. For want of the whole evi- 
dence, we are unable to say whether there was any to which this 
would apply, admitting that it contained a correct legal propo- 
sition, . , 

But notwithstanding it is drawn up in nearly the language of Mr. 
&tarkie, 2 Stark. Ev„ 464, he gives no authority but Sergeant Haw- 
kins. — 1 Hawk. PI. Crowm, 356, cap. 73, sec. 13^ 14. Hawkins, in^ec* 
13, goes on to speak of several actft that will not be deetif^ed a publica- 
tion of a libel ; to wit, barely reading it, in presence of others, not 
knowing before that it was a libel ; or laughs at it, when read by an- 
other, or barely says that such a libel is made upon another, or the bajre 
possession of a libel not published and known. 

He then goes on to say : " Also, it hath been holdon, that he wha 
repeats part of a libel in merriment, without malico, and with no pur- 
pose of defamation, is no way punishable/' ** But,*' he a/ids, '' it 
seenieth that the reasonableness of this opinion may be just}y ques- 
tioned ; for jests of this kind are not to be endufed, and the injury to 
the party grieved is no way lessened by the merriment of him who 
makes so light of it. 

.He cites Moore 627, and 9 Coke 6^, for the section, without dis- 
tinguishing whether for the holding that mere repetition in merriment 
without malice is not actionable ; or for the doubt cast lipon that 
ruling. , 

We understand the authorities as vouched to sustaiti the holding 
iaid down, and tliat the remainder is the opinion of Sergeant Hawk* 
ins, and to which Mr, Starkie had added the authority of his opinion. 

We are, however, unanimously of the opinion, that merriment of 
jesting, without malice, is not actionable. It would be calculated to 
shake the well settled doctrine ^at malice is the gist of this offence. 
But if such merriment and jesting be malrcious, and with a purpose of 
defamation, it would certainly be actionable- 

The judgiDwit is affirmed v^itb costs. 

JitdgmeiU cfffirmid, 

SOLICITOR— LIEN OP. 

The solicitor, after the death of his client, retains his lien on the 
fiiod whkh lie hae rao&nrored, and ie rot left meroly to his rig4it as • 



gonoml erodkOT oa tbe e^tale.of the client.— L^^t. Maum^ 4 JSbfvV 
'Ck.R.f.lZ2. (1846.) • 

SPECIFIC PERFORMANCE. 

By an indenture of agreement entered into by the defendants wit^ 
the plaintifr» the defendants covenanted " that they would eonstnict, 
aiid forever thereafter maintain one neat archway, sufficient tcf permit 
a loaded carnage of hay to pass under the railway, at such place as 
the plaintiff, bis heirs and assigns, should think most conrenient in 
his pleasure grounds, and should form and complete the approaches to 
such archway." The defendants having neglected to comply with the 
plaintiff's request te fulfil the covenant, a bill was filed to compel spe- 
cific perfi^rmance.^ Held^ that the court will interfere for tbe purpose 
of directing the specific performance of a conti'act by defendants to do 
defined woijc on their .own property, in the performance of which the 
plaintiff, with whom they have covenanted, has an interest so material 
that the non performance cannot be adequately compensated by dama- 
ges at law. — Storer y. TAe Crteat Western Railway Co,, 3 Railway 
Cases, p. 106. (1846.) 

( Wigram if BazalggUe, cited Gordon v. Gordon, 3 S^oanst,, 400 mote ; 
Fli$U V. Brandon, 8 Ves., 159; Lane Y.Newdigaie, 10 Ves,, 192 ; Frtptk 
Hn V. Ikitott, 5 Madd., 469 ; Rankin v. Htukisson, 4 Sim-, 13. 

Cooper 4* Stevens, contva, cited Bootk ▼. Pollard, 4 Ym. i^C^Sl ; 
Lord Henley on Injunctions, 12.) 

SUNDAY. 

When a note falls due on Sunday, payment should be demanded or 
(he Saturday previous ; and it will be in season to give notice to the 
endorser on the follovving Monday. — Barlow v. Planter's Bank, 7 How- 
ard's Miss. R,, p. 129. (1844.) 

Suspension of a* charge upon a bill of exchange drawn in London 
and accepted in Edinburgh, payable in London, upon the ground that 
it was drawn dated upon a Sunday, refused, and observed that the 
date on which the obligation is entered into is that of acceptance.— 
BUiot v. Faulke, 6 Sessions^ Cases, j». 411. (1845.) 

This was a suspension of a charge upon a bill, on the ground ^aft 
it (the bill) was dated upon a Sunday. It was drawn in London by 
Faulke Ac Shute, merchants there, upon Elliot & Son, merchants, 
Edinburgh, who accepted it, (lot on a Sunday,) payable in London.— 

The Lord Ordinary refused the note of stispension, with expenses. 

The suspenders reclaimed. 

' LoBD Prwhjmimt. — I thiak we should adhere lo the inteiiocutBr. 
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LoRB MAKBNZtE.-^Tbd Mil WAS drswii in London on » Scmday, 
and accepted in Scotland on a lawful* day. If the law of England 
does not declare bilU drawn on a Sunday null, we must refuse the 
note Our law does not declare so<ih bills null. 

Lord Jeffrey. — In all the cases regarding the validity of acts done 
on Sunday, the distinction is clearly taken between prirate and public 
acts. In the case of bills, moreover, the date of acceptance ia- the 
time to took to, though I confess this did not occur to me befor6. 

The Court adhered. • 

SURETY. 

A surety has the riglit to stand upon the Tery terms of his contract. 
The creditor has no right to make any change, though beneficial' to 
the surety, under the penalty of ^'eleasing him — McOuire v. Wool' 
dridge 6 Rohmsori's La. R., p. 47. (1845.) 

(Simon, J, cited MiHaudonY- Amouiy ^ MnrU N. 8., 099; 7 Metrt. 
JV. S., 13 ; 4 La., 295 ; 6 Peters, 2^1 ; 9 Wheat., ©80 ; 6 Peeerr, 728.) . 

* 

Endorsers for the accommodation of the maker of a note, do not 
stand in the relation of co-sureties to each other, so as to creato between 
them a liability to contribution. Where, after protest and notice, the 
first endorser on an accommodation note paid it, held, that he was not 
entitled to recorer a moiety from the other enderser. — Aiken v. Bark^ 
ley, 2 Speers' R., p. 747. (1844.) 

■ 

(Frost, J., oiled MelMmald ▼. McOruder^ 3 Pei.^ 470 ; Ohwch r. 
BartOH^ 9 Ptdb.,647 ; Farmere Bank ▼. Vanmeter, 4 Rand.,65S; W09d 
▼. Repold, 3 Harr. i^Jhkne., 125 ; Murray ▼. J^tdak, 6 Cirw., 484 ; fftM» 
▼. Reed. 3 LiUeU, 176 ; Brawn v. MoUe, 7 J. R, 961 ; Bmnk of Ment- 
gomery ▼. Walker, 9 Serg. 4* Rafele, 239 ; TalneU v. ChgeuMt 8 Aiy^ 
512 ; Bank of the State ▼. McWiiUe^ 4 MeCord, 438 ; Simon'e JScV. ▼. 
Hart, 3 Brev., 462.) 

• * 

The surety in a bond taken under a writ of arrest, cannot be made 
liable where the writ was iltegaily issued.— 2!loniAt£?^. Ckriitmtlif 
10 Habimm'e La. R., p. 643. (1845.) • 

TENANT FOR LIFE. 

It is the daty of a tenant for life, to cause all taxes assessed ^pbii 
the estate during his tenancy, to be paid ; and if h« neglects it, ahd 
thereby subjects the land to be sold to pay such taxes, and afteiwards 
receives a release of the title acquired under^hat sale, it will but extin« 
guish that tit^, and can give him no rights to huld under it against- 
the reversioner. — Vamey v. Stevens, '^^ Maine R., p. 331. (1844.) 



ifiMoia cited i^^ry om Agenctf, 202 ; 1 8t9t^s Bq.^ ^l\ 3 S^mrn.. 
476 ; 1 Vem., 27$; 2 X C. R., 257 ; 7 Pt«it., 1 ; 13 Pick., 272 ; 10 
Wend., 351; 22 Wend., 123; 8 TFe»i., 176; 6 FToui, 228; Cb. Litt., 
232 ; 3 Pick., 149 ; Shep. Touch., 325 ; Co. LiU., 275, see 470 ; Cro. 
Eliz., 718; 1 Fairf., 306.) 

TENDER. 

Where A. agreed to sell B. a piece of land, and B. agreed to pay 
dClOO for the same on or before the Ist of May, on payment whereof 
A. agreed to give B a deed free of all incumbrances ; hdd, that A. 
W9p entitled to recover against B» for non-payment of the money» 
without proof of tender of the deed on or befofb the Ist of May. — 
Manford v. Gidney, 1 Kerr*s R., p. 82. (1844v) 

An allegation of a tender of ^oods, is not supported by proof of a 
delivery or offer to deliver closeu casks said to contain them; but they 
should be tendered in such a way that the party may have a reason- 
able opportunity of inspecting them, and ascertaining whether what 
be has bargained for, i& presented for his acceptance .-^JsAeruwMi ▼. 
Whi^more, 11 Meesm 4- Welsbj/'s R,, p. 347. (1844.) 

The first count of the declaration stated, that before and at the time 
of the making of the agreement next thereinafter mentioned, the plain- 
tiff was possessed and had possession of divers goods, to wit, 2000 
hats, of the value, to wit, of .£1000, which goods then were the pro- 
perty of the defendants, subject to a lien which the plaintiff then had 
thereupon ; the said lien then being of great value, to wit, of the value 

. of d>250; and thereupon, before the commencement of the suit, to wit, 
on the 23d day of July, 1842, it was agreed between the plaintiff and 
the defaadantSy that the plaintiff should deliver up to the defendants 
the said goods, and abandon his said lien thereon ; and that the defend- 
ants should therefore pay the plaintiff the sum of d£250 upon the deli- 
very of the said goods to the defendants. The declaration then alleged 
mutual promises, and averred that after making the said agreement 
and promises, and before the commencement of this suit, to wit, on 
the day and year last aforesaid, the plaintiff was ready and willing 
and .th§n tendered and offered to deliver up the said goods to the 
defendants, and to abandon his said lien thereon ; and then requesfesd 
the said defendants to accept the said goods and the said abandonment 
of the said lien of the plaintiff, and to pay the plaintiff the said sum^ 
of JS250 ; and although the plaintiff had always performed the said 

.agi^ement in all things on his part to be performed, yet the defend- 
ants, not regarding, ^c, did not nor would, when they were so request- 
edf or at any ticne before or since, . accept the said goods or any of 
them, or the abasdonment of the said lien of the plamtiff, or pay the 

. plaintiff the said sura of 9^50 or any part thereof, but then, and always 
neglected and refused so to do. 
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There wa8 a second count upon an account stated. The defendants 
pleaded, firsts non^ctsiumpsemnt ; secondly, a traverse of the tender of 
the hats, as allef^ed in the declaration. 

At the trial before Lard Ahinger^'C. B., at the London sittings afler 
last term, it appears that the hats originally belonged to one Arthur 
Jarratt, who had become bankrupt, and the defendants were his as- 
signees. Jarratt had, previously to his bankruptcy, deposited these 
hats with the plaintiff, who had a lien upon them for c£250, the amount 
claimed. A long correspondence took place between the plaintiff and 
defendants after the bankruptcy, and which was given in evidence, 
by which it was agreed that the defendants should discharge the lien 
and take the hats. The defendants accordingly went for the hats to 
a wharf where, as tBey had been previously informed, the hats would 
be delivered to them on payment of the money ; and were there shown 
two closed casks, which they were t«>ld contained the hats, but the 
person who had the charge of them refused to allow the defendants to 
open the casks or to inspect their contents. On this state of facts. 
It was objected for the defendants, that in order to make out the alio 
gation in the declaration that a tender had been made, it ought to have 
been shown that the hats were oflTtred in such a way that the defend* 
ants had an opportunity of inspecting them. The Lord Ch'ef Baron^ 
reserving leave to tho defendants to move to enter a nonsuit, left it to 
the jury to say whether they were satisfied that the defendants had 
by the contract, as collected from the correspondence, agreed to take 
the hats without requiring an inspection of them or not, and they found 
that the defendants were not to have an inspection of them, and gave 
their verdict for the plaintiff, with c£250 damages. 

HiU having obtained a rule to enter a nonsuit nn the point reserved, 
or for anew trial, on the ground that the learned judge had mis-directed • 
the jury>in leaving to them the question whether there was an agree- 
ment to take the hats without inspection, there being no evidence of 
such a contract ; 

Piatt 4* Byle»^ Seij'ts., now showed cause. A party tendering goods 
in pursuance of a contract, is not bound to allow an inspection of them 
in the first instance ; and if the paity to whom they are offered, refuses 
to receive them, he does so at his peril. It is otherwise where there 
is a contract to purchase goods by sample, in which case the buyer 
is always entitled to inspect the bulk before he. can be compelled to 
pay for it. But when a chattel is identified by description, as was the 
case here, no such right exists, for the property passes by the contract. 
[Parke, B. — There is here no question about the passing of the pro- 
perty ; for inasmuch as the plaintiff claims only a lien upori the hats, 
they are admitted to have belonged to the defendants' from the begin 
M ng. The casks might have contained nothing, or anything else than 
(he hats. Ought you not to have given the parties a reasonable oppor^ 
lunity of seeing whether or not the hats were there ? There is nothing 
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tb show any contract that tie was to purchase the hats without looking 
at them. Ald&ion, B. — It is. clear they agreeid to buy the hats without 
reference to tfae^quality ; but does it follow that they were to do so 
without seeing them ?] But although there may be a right of inspec 
tion, ic does. not merely follow that it is a condition precedent; and 
an inspection in this case would have been attended with much incon- 
venience, as it eould not have been had without taking out all Uie'hats» 
which would amount to several thousands. . In Fettit v. MitckeU^ 12 
ItatoJ,^ N» 8,, G« P. 9f il was held that the purchaser of goods at an 
auction is not entitled to measure them before he paid the ptioney. 
[Parke, B. — In that case, the purchaser had an opportunity of inspect- 
ing the lots belbre they were put up for sale, as two days were given to 
inspect articles before the day of sale.] In the present case, the jury 
have found that by the terms of the contract, the defendants were not 
to have an opportunity of inspection. [Parket B,^ — Yes, but the mean- 
ing of that waSt that they were not to have the option that ordinary per- 
sons have; that is^ without inspection so as to ascertain jthe value.] 
The defendants in making the agreement, relied upon the honor of 
the plaintiff to deliver the article correctly and according to contract, 
and the jury must be taken as finding affirmatively the existence of 
such a contract. 

HUl, BaU 4* OaU, iqi support of the rule, were stopped by the 
court. 

Parks B. — It is perfectly clear in this case, that there was no ten* 
der of these goods* A -tender of goods does not mean' a delivery or 
offer of packages containing them, but an offer of those packages, un- 
der such circumstances that the person who is to pay for the goods, 
shall have an opportunity afforded him, before he is called on to part 
with his money, of seeing that those presented for his acceptance, are 
in real*' y those for which he has bargained. We so decided when this 
case was before us on the argument of the demurrer, and by which 
decision we mean to abide. — 10 Meeson 4r Wehby, 757. This case is 
quite distitfgwbikble from that of PettU v. MitcheU, which has been 
relied on by tbs plaintiff; foe looking at the contract of sale in that 
c^se, it was evidently part of the agreement between the parties, that 
after the sale the lots were to be taken away by the purchaser without 
any further inspection. The next question here, however, is, whether 
the Lord Ghirf Barqn was right \a leaving it to the jury to say whether 
there had been a special contract to take these goods without any in- 
spection, to see if they were really those bargained for. I am satisfied 
he did not mean to put the question to them in that sense ; there was 
nothing in the case to warrant his doing so ; but that they were to sav 
whether the assignees were to have the ordinary opportunity to which 
persons purchasing articles are entitled, namely, of inspecting the 
articles they bftve delivered to them^ in'order to see whether tliey were 
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of the right quality, or whether, on the contrary, they were not to take 
the articles such as they were delivered to the plaintifFby the bank- 
rupt Jarratt, and on which the plaintiff had a Hen. If, however, it is 
said that the Lord^ Chief Baron left to the jury to say whether the 
assignees had agreed to take whatever the cask might have contained* 
I do not think there was any warrant for his leaving such a jfbiQt ; 
but, as I have said before, I am satisfied^ he did not mean that, 
bu( merely that they were not to haye an opportunity of seeing whether 
the airticles were merchantable. That appears to me to be the true 
question, and the verdict of the jury affirming that proposition, was 
perfectly right, and amounts to a finding that the defendants were to 
ta^e (hese hats, whatever their quality. An authority 'for this position 
is furnished in Co., LitL, 208, a., where it is said, ** the feoffee may 
tender the money in purses or bags, without showing or telling the 
same, for he doth that which he ought, viz : to bring the money in 
purses or bags, which is the usual manner to carry money in, and then 
It is the part of the party that is to receive it, to put it out and tell it," 
For that position, Wada's Case, 5 Rep., 115, is cited as an authority, 
and shows that the party to whom the tender is made, ought to have 
an opportunity of seeing the money or goods which are the subject of 
it The verdict for the plaintiff on the first plea must therefore re- 
main, but on the plea of tender it muut be entered for the defendant. 

Alder;son, B. — ^I am of thesame opinion. The jury have found by 
tbeir verdict, and I think reasonably and properly found, that the bar- 
flrain between these parties was, that the assignees were to take the 
hats in the actual condition in which they then were, provided that 
those sent were the very identical hats received by Isherwood from 
the bankrupt. Provided that condition was complied with, the assign- 
ees were bound to take the hats in whatever condition they might then 
be, and woukl have no right to inspect them for the purpose of seeing 
that they were then in a marketable state. Such is in substance the 
finding of the jury ; and I think that on these pleadings it was neces- 
sary to satisfy them, that the defendants, before they were required to 
pay down the money,had anopportunity of inspecting the articles, in or- 
der to see that they were the same lots. It appears from the evidence 
that they were sent in two covered cases, and the question comes to 
this, were the assignees bound- to take the word of Isherw<iod that 
those hats really were contained in those cases, or had they not a right 
to see that Isherwood spoke the truth in this respect, before they were 
called on to pay fi>r the article, although they could not object to the 
quality of it ? 

Rule absolute, 

THEFT, 

Held in a case of theft, that the aggravation of openjng lockfast 
places, was n )t relevantly charged, where the pannels were accused o£ 
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Stealing a lockfast chest, and then forcing it open, and stfcaling its con- 
tents. — Regina r, Stuart ^ Low, 1 Broun* $ Jtaticiary R,, p. 26(K 
(1844.) 

Jami^ Stuart and Alexander Low, were charged (among other 
crimes) with theft, especially when committed by opening lockfast 
places. 

B. R. Bell, for the pannels, objected to the relevancy of the libel. 
That the species Jacti set forth in the minor proposition, did not warrant 
against the pannels the charge of theft, aggravated by opening Jjockfasi 
places. The pannels were first charged with stealingthe lockfast chest 
itself, and then with forcing it open and stealing the articles of dress^ 
&c., which it contained. This charge was cumulative, not alternative, 
and was therefore inconsistent with itself. If the pannels stole the 
chest, which they were alleged to have done, they of course took 
thefluous possession at the time, of §.very thing contained in it, and 
could not afterwards commit a second theft of the same*articles, un- 
less they ceased to hold them during some interval of time, which did 
not appear from the indictment. 

The court having expressed an opinion opposed to the relevancy of 
the charge as laid, 

Milne, for the prosecution, consented to strike out of the libel the 
words ** and did then and there or somewhere near to the said loft, 
wickedly and feloniously force open the chest*' &c., down to the end 
of that charge. 
* The libel as thus limited was found relevant. 

THREATS. 

The presumption of law is, that the influence of threat or promiae, 
once made, continues to operate ; this presumption may b^ rebutted 
by other proofs, showing that it had ceased to operate. — P^er v. The 
State of Mississippi, 4 Smedes tf MarshalVs R,, p, 31. (1845.) 

TIME. 

■ 

Time is never important in equity, unless made so by the yery 
terms of the contract, or is necessarily so from the very nature of the 
property about which the contract is made. — Fletcher v. Wilsant 1 
Smedes Sf Marshals Ck, R., p, 376. (1844.) 

(The Chancellor cited Hepburn v. Avid, 5 Cranch, 262 ; 3 Coto,^ 
445 ; Finley v. Lynch, 2 Bibb, 561 ; 1 Marshall, 423 ; 3 Bibb, 366.) 

In the legal computation of time there are no fractions of a day, 
and therefore the day on which an event happens, or an act is done, 
must entirely be included or excluded. — Junes v. Planter's Bank, 5 
Humphreys' R., p. €19. (1.845.) 



' • 
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TITLE. 

The purchaser at a tax sale, acquires no tetter title than was held 
by the former owner at the time of BBXe.-^NeistDonger v. Gipynue^ 13 
mioR., p, 74. (1845.) 

TOLL. 

Toll is not payable for passengers' luggage in an omnibus, or for a 
aheep and lamb in a basket on the omnibus, or for a man riding a 
hQrse, under an act imposing toll, separately, on carriages — on port- 
manteau's, trunks, &c#, — on passengers and travellers^ — on sheep, 
lambs, &c., — and on horses riaden or not ridden. — Portsmouth Bridge 
C6mpant/\, Nances 6 Manning 8f Granger's R., p. 229. (1845.) . 

TRESPASS. 

Where one has cut down and peeled trees on another's land, under 
a valid agreement that he shall have the bark, the bark becomes his 
property, and he has a lawful right .to enter upon the land aud take it 
B.W9.y.—Nealeton v. Sikes, 8 Metcalf's R., p. 34. (1846.) 

(Wilde, J., cited Wood v. Manley, 11 Adolph, if Ellis, 34.) 

The owner of a cow, accustomed to hook — ^the vicious propensity 
being known to the owner — is liable for damage done by her, although 
itjbe done in the highway against the land of her owner, and while 

foing to her usual watering igXz.co.'-^CogsweU v. Baldwin^ 15 VermoiU 
l.,p.40i. (1844.) 

In trespass against several defendants, where all are implicated in 
one joint act of trespass, the damages must be assessed against all 
jointly, though all may not have been equally culpable. — ElioC v. iW- 
Un, eU als.y 1 Common Bench R,, p. 18. (1846.) 

Defendant, claiming a sum of money as due to him from plaintiff, 
his lodger, locked up plaintiff's goods, in a room which he held of de- 
fendant, and in which plaintiff had put them, kept the key, and refused 
plaintiff access to them, saying that nothing should be removed till 
defendant's bill was paid. Held, not such a taking of the goods as 
would sanption an action of trespass. — Hartley v. Moxham^ 3 Queen^M 
Bench R., p. 701. (1844.) 

A party becomes a trespasser ' by subsequent assent, provided the 
trespass was for his benefit. — KeUy v. Milliken^ 1 Armstrong, Macar^ 
mey ^ OgU's K, p. 56. (1844.) 

Plaintiff' and defendant were owners of boats employed in a fishery. 
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Plaintiff 's boat cast a fishing sein round a shoal of mackerel, with the 
ieabceptioQ of a (toroparatively small ppeniog whicli the sein did not 
quite fill up^ but through which, in the opinion of witnesses, the fish 
could not escape. . Defendant's boat then came through the opening, 
and took the mackerel. Held^ that the plaintiff could not maintain 
trespass for taking his fish, his possession not having been complete.— 
Young V. Hichau, 1 DaoisoM I^Merivale's R., p. 592. (1844.) 

An administrator may maintain ireapau for the seizure of goods d 
die intestate, between the death and the grant of the letters of^ad- 
ministration.—- TAa^^e ▼. StaUwood, 6 Secifs New Reporti,' p. 715. 
(1844.) 

ISAee 6f Wordsworth cited Com, Dig., Adminiitration {B. 10 ;) Long. 
V. BM., Style, 241.) 

TRESPASS— JURISDICTION. 

Trespass may be maintained in the courts of this State, against an 
officer of the ifavy, for illegally assaulting and imprisoning one of his 
subordinates, though the act was done upon the high seas, and under 
color of naval discipline. — WiUon v. Mackenzie, 7 HUTi R., pi 95. 
(1846.) 

Demurrer to plea. The declaration alleged that th^ defendant, on 
the 1st of December, 1842, " with force and arms, &c., made an* as- 
sault on the said plaintiff, in and on board of a certain brig or vessel, 
called the Somers, then on the high seas, to wit, at the County of Kings, 
. in the State of New York, and then and there with great force and 
violence, struck and knocked the said plaintiff down to and upon the 
deck 'of the said brig or vessel, and then and there, with his fists, and 
also with a certain rope, gave and struck the said plaintiff a great many 
violent blows and strokes on and about his heaa, face, &;c., and also 
then and there, without the license or consent, and against the will of 
the said plaintiff, put and placed him, the said plaintiff, in irons, and 
then and there, without any reasonable or probable cause whatever, 
kept and continued him, the fiaid plaintiff, so in irons for a long space 
of time next there^ter, to wit, for the space of six months. By 
means, whereof/' &c. 

Plea, that the court ought not to have or take further cognizance of 
the action aforesaid, " because he, (the defendant) says, that before 
and at the said times, when, 6cc., in the said declaration mentioned, 
he was a commissioned officer in the Navy of the United States oi 
America, and was the comtnander of a certain vessel of war, called 
,the Somers, belonging to the said navy, on the high seas, and actually 
6M8ged in the service of the said United States, and jlhat the said 
plamtiff before and at the said times, when. &c., wad a duly enlisted 
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landsman in and belonsingto said navy, and was actuaBy serving in 
and on board of the said vessel, on the high seas, as sail-maker's mate, 
and lawfully under, and subject to, the ai^thority, orders and command 
of the said defe*idant, as such officer and commander aforesaid ; and 
that the said si^pposed trespasses in the said decla^tion mentioned, 
were acts done &c., on the high seas, in and oi> board of the said ves- 
sel, to and upon the said plaintiff, then and there being so subject as 
aforesaid to thr> orders and authority of the said defendantf by the said 
defendant, as AUch officer and commander, in the exercise of the dis- 
cipline of the said navy ; and this he is ready to verify. Wherefore 
he prays judqrmeut, whether this court can ur will take further cogni- 
. zance of the action aforesaid." 

The plaintiff demurred to the plea, and the (defendant joined in de- 
murrer. 

Saoles, for the jilaintiS. The matterv set forth in the plea, constitttte 
no reason why the court should not take c(^;<nizaoce of the action.^* 
Percival v. Hicket/, 18 J. -R., 257; Gardner v. Thomas, \ 4 J. A., 134; 
Hallett V Novion, 14 J.\R.,273; Joknsiime v. JSTkMcm, 1 T. A., 544; 
MoHyn V. Fabrigas^ Cowp,, 161. -The plea is bad, Moreover, inas- 
much as it does not show that there is anmher court by which the 
matter may be tried. — Eing v. Johnson^ 6 East, 596 ; Rea v. Hayden, 

3 Masf., 25 ; Mostyn v. Fabrigas, Cowp., 161 ; Lantfrmce v. Smkh^ 6 
Mobs., 862 ; The King v. Johnson, 2 Smith, 591. 

hard %f Duer, for the defendant, in support of the plea, cited and 
commented on Gardwfr v. Thomas, \4 J. R., 134; Johnson v. Dalton, 
1 (Jow,, 543 ; In re Ferguson, 9 J. R„ 239 ; Sehuneman v. Dihlee, 14 J! 
R,, 235; Le Caux v. Eden, JDeug,, 594 ; Johnstone v. Sutton, 1 T, R,, 
649 ; 1 Stin-y's Laws of U. 5., 761. 

NsLsoN, C J. — The material question presented in this case is 
whether the common law courts have any jurisdiction of personal 
wrongs committed by a superior officer of the navy upon a subordinate, 
while at sea, and engaged in the public service. 

In Sutton V. Johmtone, 1 T, R., 493-550, which was case for a ma- 
licious prosecution before a naval court martial, upon charges of mis- 
conduct during an engagement, among other grounds taken by Lords 
Mantfield and Loughborough, for reversing the judgment of the Ex- 
chequer, was this, that an action at common Taw could not be main- 
tained under such circumstances, by a subordinate 6fficer against his 
commander. They admitted the question to be one of doubt» how- 
ever, and did not profess to put the reversal upon that ground. Whether 
their reasons were adopted by the House of Lords, we are unable to 
determine from the report of the case. — 1 Bro,, P'. C, 100, 2J ed. ; 1 
T. R., 784. But in the course of the argument of Warden v^ Bailey, 

4 Taunt,, 74, Lawrence, J., said he •* had heard from good private in- 
ft>rmation, that the reasons assigned by Lord Mansfield, for reversing 
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the judgment of the Court of Exchequer Chamber, were not adopt- 
ed by the House of Lords, though the judgment of the Chief Justice's 
wa» affirmed." 

Whether this be so or not, however, is quite unimportant so far as 
the question. be f(»re us is concerned. The present action is trespass, 
for an assault and battery and false imprisonment ; and in Sutton v. 
Johnstone, I T. i?., 544, the Chief Justices conceded that there wa« no 
similitude or analogy between such an action and an action on the case 
for a malicious prosecution. They observed : ** An action of tres- 
pass is for the defendant's having done that, which, upon the stating 
of it, is manifestly illegal. This kind of action is for a prosecution, 
which, upon the stating^of it, is manifestly legal." 

Actions of trespass for injunes to the person, have been frequently 
brought and sustained in the common law courts of England, against 
naval as well as military commanders, by their subordinates, for acts 
done both at home and abroad, under pretence and color of naval and 
military discipline. — Wall v. McNamara^ and Swinton v. Mollary^ 
stated in 1 T. jK., 636-7 ; Mostt/n v. Fabrigas, Cawp., 161 ; Warden v. 
Bailey, 4 Taunt,, 57 ; 4 Maule 4* tSelw,, 400. The most recent case 
I have found is that of Hannaford v. Hwnn, 2 Car. 4* Poyne, 148, 
which was an action for false imprisonment brought by the master of a* 
man-of-war against his captain. The defendant pleaded, among other 
things, that ** he was captain and commander of the Tweed, wKich 
was a ship-of-war, and that the plaintiff, being a person belonging to 
the fleet, and subject to his command as superior officer, did wilfully 
and unlawfully refuse to obey a certain lawful command, &c., contrary 
to his duty ; in consequence of which he, the defendant, put him un- 
der arrest," in order to bring him to trial before a court martial. It 
appeared in evidence that, while the ship was lying at Bahia, the de- 
fendant directed the plaintiff to sign a set of aiders that had been 
drawn up for the management of the crew The plaintifif, Conceiving 
that some of them were at variance with the printed instructions issued 
for the regulation of the navy, wrote a respectful letter to the captain, 
pointing out the supposed discrepancies, and declining to sign the 
orders ; whereupon he was arrested, and kept imp'isoned for some 
three days, and then released. He was again commanded to sign the 
orders, which he did, remonstrating at the same time against the efiecc 
of some of them ; and he was again imprisoned for about forty days. 
The defendant attempted to show that the secoud arrest took place in 
consequence of an improper entry made by the plaintif! in the log- 
book ; 'and also for prevarication and falsehood. Abbott, C J,, in pre- 
senting the case to the jury, concluded his charge as follows : *' If you 
•hall be of opinion that the first arrest took place on the writing of the 
letter as to the signing of the orders, and that the writing of sucn 
letter was not an act of 'disobedience ; and if you shall think that the 
second arrest was made in continuation of the first, or on account of 
the insertion in the log-book, or of prevarication and falsehood, and 
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also that the entry was not an unauthorized en ry, and that there is no 
proof of falsehood or prevarication ; then, in either of these cases you 
will find your verdict for the plaintiff/' A verdict was accordingly 
found in favor of the plaintiff, for c£300 damages. 

There are also many cases in the books where actions have been 
sustained against members of court martial, naval and military, 
who have exceeded their authority in the infliction of punishment.—- 
4 Taunts 70, 75, and the cases there cited In the case of Lieut, Frye 
V. Sir Chaloner Ogle, 1 McArthur on Courts Martial, 268, ^th ed„ the 
defendant was president of a court martial which had sentenced the 
plaintiff to fifteen years' imprisonment ; when the only charge against 
him was that he required a warrant in wiiting to justify him in takine 
another officer into his custody under an arrest, which was considered 
no offence at all. The verdict was c£1000. This case became some- 
what memorable for a collision between the civil and military courts, 
and for the firmness and triumph of the former. In the course of the 
trial of the cause, the learned judge having remar]^ed that the plaintiff 
was at liberty to bring his action against any of the metrbers of tha 
court martial, he proceeded against Rear- Admiral Mayne and Oaptatn 
Rentone, who were arrested by a writ from the C. B. at the breaking 
up of the court martial on Admiral Lestock, where the former pre- 
sided, and the latter sat as a member. This was much resented by 
the members of the court martial, who passed resolutions on the sub- 
ject, reflecting in intemperate language on the chief justice of the 
court, CSir John Willes.) The resolutions were laid by the lords of 
the admiralty befofe the king ; upon which the chief justice, without 
waiting for the result, caused every member of the court martial to 
be taken into custody for contempt ; and was proceeding in a legal 
way to assert and maintain the authority of his office, when a stop 
was put to the proceedings by a public, written submission, signed by 
all the members of the court martial, and transmitted to the chief jus- 
tice, which, afler being read in the C. B., was registered in the Re- 
membrancer's OffiSe^^' A memorial," as the chief justice observed, 
" to the present and future ages, that whoever set themselves up in 
opposition to the laws, or think themselves above the laws, will in the 
end find themselves mistaken." — 1 McArthur^ 436 ; Append,, No, 24. 

It was suggested on the argument by the counsel for the defendant, 
that, inasmuch as he was in the service of the United States when 
the acts complained of were done, the courts of this State, as matter 
of comity and policy, should decline to take jurisdiction, within the 
principle of the case of Gardner v. Thomoj, 14 J, R., 134. A similar 
objection was taken and overruled in Percival v. ^ckey, 18 J. R,, 
257, which was the ca^e of a marine trespass committed by the com- 
mander of a British s1oop-of*war ; Spencer, C, /., remarking, that the 
court was not at liberty to asmime or decline jurisdiction upon specu- 
lative grovnds, or for reasons of public policy. 
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1 am of opinion tbat the demurrer is well taken, and that the plun- 
tiff 18 entitled to jadgment. 

Ordered accordingly. 

TRESPASS— OFFICER- 

If an officer levy upon property by virtue of an execution, and ad- 
vertiae the eame for aale, and neglect to sell it upon the execution, 
he becomes a trespasser oh initio. 

An execution made returnable in sixty days, when it should have 
been made returnable iu 1^0 days, is void,* and will afford no justifi- 
- cation to an officer seizing and selling property under iu^f-Bond et dL 
V. wader, 16 VermofU R.^ p. 393. (1845.) 

Trespass for taking a one*borse lumber-wagon. Flea, the general 
' issue, and trial by the jury. 

The plaintiffs gave ovidence tending to prove that they purchased 
< the wagon of one Cobb, and took possession of the same. The de- 
fendant claimed that the sale was fraudulent as to the creditors of 
Cobb, and gave in evidenT:e the record of a judgment by confession 
. in favor of Lyman Merrifield & Co. against Cobb for $91,08 damages 
. and costs. Also, an execution on said judgment, dated April 20, 1841, 
. and returnable in 120 days, which he was specially authorized to serve, 
together witbhis return thereon, from which it appeared that he levied 
. on said wagon, as the property of Cobb, August 14, 1841, and adver- 
tized the same to be sold September 7, 1841, and then returned said 
execution to the justice who issued it. Also, an edias execution, 
• which he was also authorized to serve, issued on said judgment, made 
returnable in 60 days, with his return thereon, from which it appeared 
that, on the 7th day of September, 1841, he sold said wagon on said 
. aliiu execution, and in pursuance of the previous advertisement, which 
was the trespass complained of. * 

The court decided that the alias execudon was void, and that nei- 
ther of the executions was a justification to the defendant, and directed 
a verdict for the plaintiffs. Exceptions by defendant. 

Roberts, for defendant. 

1. The first execution was a justification to the defendant for every 
thing that he did under it.. The taking the wagon on the 14th of Au- 
'.gust, the holding it till the 19th of August, and the advertising it for 
sale, were, therefore, all lawful. The neglect to sell upon that execu* 
tion could not make the defendant a trespasser ab initio, for that was 
a mere jionjeasance — TAe six Carpenters^ Case^ 8 Ooke^ 146 ; Gardner 
V. Campbell, 15 /. R, 401 ; Gales v. Loumsbury, 20 J. R., 427 ; SSaU 
V, Clark, 19 Wend., 498. 

2 The second execution ought not to be treated as void. It recited 
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a Yalidjudgrnent, it directed the officer to levy upon the debtor's pro- 
.perty ior tbe amouot: d«e, "and make doe return according to )aw/^ 
This due retunii and the time within which it shall be made, are wiiat 
the law prescribes; and an insertion by the ji28ti<!e of a shorter tkne 
eeuld not limit the duration of thei.writ *as an effective process.-— 
Hoe's Ccue^ 5 Coke, 90. . It should at least justify all acts done under it 
during the sixty days. — Hatch, ex-parte, 2 Aik., 28. Would the exe- 
cution have been void, if it had ended with the precept, "Mak&due 
retnin according to law ?" If not, may we not reject, as surplusaife, 
the additional words, ''within sixty <lay8 from date," when incon- 
nsltent with such due return ? — BarUc of WhitthdU v^ P^tes, 1 3 Vl^ 
385; Lewis ▼. Acery, 8 F^, 287. 

The strong bearing of courts, in modern days, has-been to susCaiD 
proceedings, rather than to treat them as void for any erroz.'^^Prigg 
▼. Adofks, 2 Salk., 674 ; Allen v. Humiington, 2 Atk,, 249 ; Sewell y. 
Harrmgton, 11 Vt., 141 ; Fletcher v* Baxter, 2 AiJL, 224 ; Fletcher r. 
MoU, 1 Aili^ 339 ; Phelps v. Parks, 4 Vt., 488 ; Reyneide v. Corp, 
3 CaiMe, 267 ; 13 Jl R., 378 ; Wbod v. Kinsman, 5 Vl, 688 ; 2 N. Homp,^ 
491 ; 4 Oranch., 328. 

As a test to determine whether this execution was void, .we may 
inquire whether it wtis amendable. — Bank of Whitehall ▼. Peites, 13 
Fl., 395. Here was something to amend by, to wit, the judgment aad 
the award of execution, whie^ must be understood of a proper exeeo- 
tion. Formerly, conits were very ri^d as to permitting amendments* 
3 Black., Com,, 406, but are now quite liberal.— ^«^tc^on v. IVo/A:^, 4 
Weit^., 412; Jackson y. Anderson, 4 Wend,, 414; Jackson v Page,^4 
Wend,, 585 ; Jackson v. PraU, 10 J. R., 386 ; Parmelee v. Hitchcock, 12 
Wmd., 96 ; Laroche v. Wasbrough, 2 T. R,, 737 ; Stevenson yk Castle 
18 Eng. Com. Law, 105 ; BisseU v. Kip, 5 J. R., 89; Holmes v. VFiA 
liamf, S.Caine, 98; Brown v. Hammond, Barnes 10; Jennings r, Ccsr^ 
ter, 2 Wend., 446 ; Center v. BiUinghast, 1 Cow,, 33 ; McLUyre v. Row- 
an, 3 J. R., 144 ; Thorp v. Fowler, 5 Cow,, 446 ; Jones v. Cook, 1 Cow,^ 
309 ; 4 East, 173 ; Sayre 12, 62 ; 1 Johns., oasee, 220 ; Shirlay v. 
TFf^^^, 2 SoZ^., 700 ; Car^y v. Ashley, 2 Bl. R.,9\S ; Gibbons v. Lar- 
com, 3 TFe9u2., 303 ; Cramer v. F<»» AJetyne 9 JT. R., 3.86 ; HwU ▼. 
^fn<{tPicA;, 2 Wm. BL, 836 ; Atkinson v. Newton, 2 Bos* <Sf PttU.^ 336 ; 
WUHams v. i2c^0r, 5 Jl R., 163 ; Campbell v. CWimumti^, 2 ^«rr., 
1187; Gordon v. Fa/en/Md, 16 J. R., 145 ; £l(A<N»ritfA«r v. Kmyapr^l 
DaU., 197 

In Toofy, Butler, 5 TFfM(2., 276, a justice's oxeootion, returnable m 
sixty days, when it should have been ninety, was held void, and for the 
reason that a justice's court was not a court of record ; whereas courts 
of record have power to mfJce such amendments. But in this Staite 
justice's courts are by statute courts of record, and have equal power 
with all other courts in making amendments. — Starkweather v. Loomie, 
2 Vt., 573 ; BMgeU v. Jordan, 6 Vt.; 680 ; Rev. Stat., 161, Mel 16 
Tichout V. Villey, 3 Vt., 416. 
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M^iner for plaintifib. 

A justice of the peace, has now, in no case, power to issue an exe* 
cution returnable in a less time than 120 days, when the damages ex- 
ceed $53 ; Rev. Suu., 174, sec, 44 ; and an execution for a longer or 
ahorter period is no execution in fact. — Jatneson v. Puddoths 14 VLt 
491 ; Ticlwta v. CiUey, 3 Vt^ 415 ; Too/ v. BuOer, 5 Wend., 276 ; 
Farr v. Smith, 9 Wend. 338. 

If an officer might not be justified in neglecting to serve such an 
execution, because it might be amended, it does not follow of course 
chat he could justify under it before it was amended. 

Neither caq the defendant justify under the first execution. With 
that he merely levied ; he took and sold the wagon under the second 
and void execution. 

Williams, C. J. — ^The defendant justified taking the property in 
question, as deputed to serve an execution in favor of Merrifield & 
Co.. against one pobb* It became necessary for him to show a regular 
process and his deputation. In order to justify under the authority 
of the writ of .execution, it was necessary to show that he pursued the 
•teps pointecl out by the law. The first execution, on which he took 
the properly, was legal and unobjectionable \ but he did not sell thcr 
aame by virtue of that execution ; and as he conducted with the pro- 
perty taken in a manner different from what the law directs, he was a 
trespasser ab initio, and cannot protect himself under that execution. 
The neglect of an impounder to proceed with a distress according to 
the requisitions of the statute, made a man a trespasser previous to the 
statute of Geo. II. — Moore v. Robhins, 7 VL, 363 ; Pierce v. BenjamM 
14, Pick,, 356. 

This question, however, is not important in this case, as the seizure 
«nd sale on the second execution was a trespass on the property of the 
plaintiff, if the execution was irregular and void. That it was irregq. 
lar and void has been so often decided, that it would be improper for 
the court now to investigate the question at all — In Hatch exparte, 2 
Aik., 28, in Tichout v. CiUey, 3 Vt., 415, and in Jameson v. Paddock, 
14 F2., 491, it has been determined that an execution like that undet 
which this defendant attempts to justify, returnable in bixty instead- of 
120 days, is irregular and void, and not authorized by any statute of 
this State. Whether it would have been better that it had been deci- 
ded otherwise, is not now a subject of inquiry ; and we can say, as it 
was said in the case of Edmwnds v. Povey, 1 Vem,, 188, " After long 
^ debate, the Lord Keeper told them ho wondered the counsel laid their 
shoulders to a point that had been so long settled and received as 
the constant course in Chancery. It is .true there have .been strong 
arguments used against the unreasonableness of this practice, and 
there might be, likewise, strong reasons brought for the maintaining 
of it, and it was at first a case very disputable, but, bein? once settled. 
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as it was in the case of Marsh v* Lee^ he would not now suffaif the- 
point to be stirred. , 

Judgment termed. , 

TRUST AND TRUSTEE. 

. A party who receives from his debtor the note of a third person, as- 
collateral security fcir his own debt, is bound to use due diligence in 
collecting it ; and if it is Ipst by any delay of his, he becomes respon- 
sible for the amount. — Steger v. Buak^ 1 Smedes 4* MarthalV^ Ch» R,,. 
f. 172. (1844.) 

A trustee having joined with his co-trustee in proving the will and oir 
a mortgage deed, renders himself liable for the default of his co* 
trustee. — BayUy v. Rees, 1 HoU*$ Eq. R,,px 80. (1845.) 

Where a trustee neglects to invest on real or government securities 
according to the trust, the ctttui que trust has the right of selecting- 
whether the trustee shall be answerable for the money or for the stock* 
— Amei V. Parkinson^ 7 BeavarCs R., ^., 379. (1846.) 

USURY, 

In cases of a written contract, the question of usury is exclusivelj 
tor the decision of the court.^- Walker v. Bank cf WeLshington^ 3 SaW' 
ard'e U. S. B„ p. 62. . (1845.) 

[Mr, Justice Watnb cited Levy v. Gadshy, 3 Cranch^ 180.) 

The maker of two promissory notes which were past due, in order 
to obtain a renewal for three months, agree with the holder to giva 
him a new note for the aggregate amount of principal, and pay the 
discount upon it and the back interest, and, in addition^ to transfer to 
'the holder at par, drafts on New York and Albany worth three fourths 
of one per cent, premium, to an amount equal to the debt. Held, that 
the new note given pursuant to the agreement, was void for usury.—* 
T?ie* Seneca County Bank v. Schermerhorn^ 1 Denio^s JR., p. 133» 
(IS46.) 

VENDOR AND VENDEE, 

If the personal estate of a deceased vendee is sufficient to discharge 
the vendor's equitable lien for a balance of unpaid purchase money, 
due for land sold, the real estate otfght not to be sold for that purpose 
—Richardson v. StiUinger, 12 Gill 4- Johnson's R., p 477. (1845.) . 

(SfBPHSN, J., cited Hall v. Maccubin, 6 CHll ^ Joltnson, 107 ; Snj^ 
dam on Vendors, 394 — 395 ; Cross on Lien 77, 98.) 



4548 TKB0IOT. 

A purchaser evicted from the property, has a right to recover from 
faia^venciar the price paid him^— -X«af2rtfr v. Generet, 10 Rohuwm^s La. 

R.,p.l7S. (1845.) 

When a vendee takes from his vendor such a title only as the ven- 
dor had, he cannot afterwards, for mere defect in title, obtain a resci- 
sion of the contract. — Finlardy. Martin, 1 Smedes 6f Marshall* Ch» 
IL^p. 126. (1844.) 

VERDICT. 

A verdict will not be set aside upon motion of the losing party» 
merely on the ground that some of the jurbrs were irregularly select- 
ed, although he did not know of such irregularity before th6 verdict 
was returned. — Page v. InhahitcmU of Dttnvers, 7 MetcalfU R.% f, 326 
(1845.) 

(Shaw, C. J., cited Hill v. Yates, 12 East, 229 ; Rex, y. Hunt; A 
BmrM. if' Aid., 430 ; Regina v. Hepburn, 7 Cranehy 290 ; Amherst v. 
Hadisy, ] Fick., 38; Hoioiand v. Giffitrd, 1 Pick»^ 43, nfOe", Common' 
wifiUlh v. Parser, 2 Pick , 550; Mtmroe v. Bridgham, 19 Pieh, 368.) 

* 

It will be no objection to a verdict and judgment, that the record 
does not give the names of (he individuals composing the jury.— 
Redasy. Wofford, 4 Smed^s ^ Marshals R,, p. 579. (1845.) 

The affidavit of a third person that he had heard several of the 
jarors say, respecting their verdict 'n a civil suit, that each had pro- 
posed a certam sum, that the aggiegate was divided by twelve, and 
that the amount thus obtained was adopted as their verdict, (whether 
it shows 'any misconduct or Hot) is not admissible to impeach the ver«- 
dict.'-^Dntmmond v. Leslie, 5 Blackford's R., p. 453. (1844.) 

A verdict will not be set aside, in a case of tort, for excessive dama- 
ges, unless it clearly appear, that the jury committed some gross and 
palpable error, or acted under some improper bias, influence, or pre* 
judice, or have totally mistaken the rules of law by which the dama- 
ges are to be regulated. •^(FAifp/e v. Cumberland Manufacturing Co,, 
2 Story's R., p. 661. (1846.) 

The expresion of opinion, before being empannelled, is good cause 
of challenge to a juror, but is not ground for setting aside a verdict.— 
\ Simxwm V. Pitman, 13 Ohio R., p. 365. (1845.) 

« 

A verdict of a jury will not be set aside for improper conduct of the 
constable, such as giving intelligence to one of the jurors in writing, 
that a boy had been ground up in his mill, whereby the juror and 
of his fellows became excited and alarmed ; if it: appear sepafbte 
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from the affidavits of the jararsy that it did Dot materialW disturb theii 
deliberations aod influence their verdict. — Taylor v. EvereU, 2 Havh 
ard'9 Practice R., p. 23. (1846.) 

VESSEL. 

Wher& there are several owners of a vessel, the major interest is to 
direct its employment ; and if it be sent on a voyage by the major 
interest, and the minority neither apply to a Court of Admiralty fdr 
security, nor take any part in the voyage, they must bear their pro* 
portion of the expenses, and are entitled also to their proportion ot the 
profits^ — Gouidw. StiaUonf 16 ComisctiaU IL, p. 12. (1845.) 

rWiLLiA.Rfs, C. J., cited WiUiamsY, Sanger, 2 Conn.^ 220; Skinner^ 
230 ; StrtUy v..Win3on, I Vem., 297 ; Lambert v. Aeretree, 1 JW. Raym., 
223 ; 14 Petersd. Ahr., 640, n.) 

VOID AND VOIDABLE. 

A.deed which takes effect by delivery, and is executed by an infaut, 
is voidable only, and not void. 

A voidable deed is valid until some act is done to avoid it ; and it 
lies upon those who claim in opposition to the deed, to show that sucb 
act has been done.-^ili^ v. AUen^ 2 Drury ^ Warren'^ R,j p» d07« 
(1844.) 

{AUamey-Geiterklf Warren, Sn^h ^ FrMu, cited Ztmci ▼. Par9(m^ 
3 Burr.; 1794 j 17 Ves,, 383. 

Moorfi Brooke, Collins 4r Griffith, contra, cited . 2 Preston an Con- 
peyancing, 249, 376; Lane v. Cowper, F, Moore, 103; 1 Shep, Touch.^ 
268; Bro, Mr., tit. Covert 6f Inf., 189 ; RciOe Abr., tit. Enfant, 728 ; 
HoU V. BamhacA, Cro. Car., 103 ; Lloyd v. Gregory Oro. Car^ 502 ; 
Thompson v. Leach, 3 Jkod,^ 296.) 

VOLUNTARY SETTLEMENT. 

A deed of settlement, in form voluntary, but appearing from extrin^ 
sic evidence to have been^ade for valuable consideration, supportisd 
against creditors. — Poa v. Todkunter, 2 CoUyer's R., p. 76. (1846.) ' 

WARRANTY. 

A covenant of warranty, binding the grantor and his heirs, in a 
deed of bargain and sale of real estate, Ts a real covenant running 
with the land, and enures to the benefit of all subsequent purchaserst^i- 
Tarrey v. Migior, 1 Snedes ^ MarshalVs Ch, R., p. 489. (1844.) \ 
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There is no warranty o^ value, on the sale or exchange, or the pa^ 
ing away of genuine bank-notes. — Edmunds v. Diggei, 1 Crrattan*s R,, 
jf. 359. (1845.) 

In a sale by a person who acts as the mere agent of the law, a 
ministerial officer, there is, as a general rule, no implied warranty of 
the quality or property of the thing sold ; yet this rale does not apply, 
where such agent or officer assumes ai» authority where none is giveo 
by law ; in such case equity will grant relief. — Lawry ▼. McDonald. 
1 8medes ^ MarshalTs Ch. A., p. 620. (1844.) 

In the sale of real estafe without warranty of title, the vendee only 
Acquires such title as the vendor possesses, and subsequently acquireB, 
title does not inure to the benefit of the vendee ; secus, where there ia 
a warranty. — Gookin v. Cfraham, 5 Humphreys* R,, p, 480. (1845.) 

WILL. 

Generally, efwses tn action do not pass by a bequest of " goods and 
chattels in a particular locality.*' — Marquis of Her^ord "9, Lard howlhtr^ 
7 Beavan's A., p. 1. (1846.) 

i^indersley if Schomberg cited Chapman v. Hart^ 1 Ke«., «en., 271 ; Chten 
V Swntmds, 1 Bro, C. C, 129, note ; Moore v. Moore^ 1 B. (7. C, 127 ; Brooke 
V. Tvmert 7 Simons, 671 ; Fleming v. Brook, 1 Seh. tf Lef,, 318; 

Turner $f TVipVt contra, cited Kendall v. Kendall, 4 Russ., 360; Arnold 
V. Arnold, 2 Myjnt if K, 365 ; Parker v. Marchant, \Y.if C, 290; 2 Jar- 
man on Wills, l/L 

The Master or the Rolls cited Green v. Symonds, 1 Bro. C. C, 129, n.; 
LadyAyUsbury's Case, Amhler, 68 ; 11 Fea., 66i2; Chapman v. Hart, 1 Fes,^ 
MA., 271 ; Moore v. Moore^ 1 Bro, C. C, 127; Fleming v. Brook, 1 Seh, V 
Ltf*f 318 ; Brooke v. Thtmer, 7 Simons, 671.) « 

Motion for probate of a will signed by the deceased in the presence 
of two witnesses, but subscribed by them in the adjoining room, com- 
municating with folding doors, but in such a situation that the deceased 
could not see them, rejected. — In re Caiman, 3 Curteis* R,,p. 118. (1844.) 

A legacy given to the testator's trustees and executors, as a mark 
qf his respect for them, — Hdd, not revoked by a codicil appointing 
Other trustees in their room, and giving a legacy of equal amount ta 
the newly-appointed trustees and executors, in similar language.-— 
Burgess v. Burgess^ 1 CoUyer's R., p, 367. (1845.) ' 

Evidence, that a subsequent will had been made, and afterwards 
stolen from the testator, without any proof of its contents ; and proof 
rrf his declarations after the will was stolen, that he would die intes- 
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tate, anci leave his estate to be diatributed according t3 the statute ; 
not sufficient evidence of a revocation of a fon&er will — Hyltcn y. 
Hylton, 1 Grattan's R., p. 161. (1845.) 

A testatrix daly executed a will, and subsequently tbereto, two other 
wills, in both of which was contained a clause revoking all former 
wills* She afterwards destroyed the two latter wills. Held, that the 
first will was not thereby revived ; and, that parol evidence is not 
admissible to show an intention to revive**— Mo^ v. WUUamt, 3 Char- 
UW R., p. 432. (1844.) 

A will being attested in the anutneettve presence of a testatrix, it 
must appear that, though she was blind, she could, had she had her 
eye-sight, have seen the witnesses sign. — Lt re Pierctf^ t Robertsan'e 
Bccleeiaetical R , p. 27S. (1846.) 

Where a will authorizes the executor to raise money on the credit 
of the estate, through banks, and he procures a loan from private indi- 
viduale^ this is not an execution of the power contained in the will, 
and a deed of trust given to secure the loan does nbt bind the estate. 
— JPV?r<; %RuieeU, 1 Freeman's Oh. R., p. 42. (1844.) 

(The Chancellor eited 1 Story^a Eq.^ 187; 4 Kenfs Com., 329; Sugden 
on Powers, 205, 220 ; H^rigkt v. Wdktford, 17 Fef ., 454 ; Hcuokins v. Ktmf^ 
^East, 210; Bud v. Shergold, 10 Fes., 370; 1 Powell on Mori., 63, 74, 
note 2.) 

« 

Under a devise of freehold property among all such children of the 
testator as should be living at his death. Hel'i, that the testator hav- 
ing by a codicil, revoked the devise ai to one child, the revoked share 
went among all the other child len, and did not descend to the heir.— 
Skatay. McMahon^ 2 Omnor if Lawsan, 528. (1844.) 

{Moore if ATMakon, cited Knight v. Gotdd, 2 My. if K., 295 ; Humfhtey 
V. Tayleur, 1 Amb., 136 ; Frtwen v. Rdfe, 2 B. C C., 220. 

Warren if Brooke, contra, cited Cresswell v. Ckeslm^ 2 Eden>^ 123 ; Skrym* 
shcr V. Northeote, 1 Swans., 566 ; Bagwell v. Dry, I P. Wms., 700 ; Basiu 
V. Kempe Carter 2, 3 ; Lashbrookr. Cock, 2 Mer., 70 ; 2 Pow. JOev., 2ff\.) 

A will is not valid unless executed in conformity with the law pre- 
vailing in the country where the testator is domiciled ; and the fact of 
the property (personal) bequeathed by such will, being locally situate 
in another country, and of the will being duly executed according to 
the law of that country, wi|l work no distinction.-^G9tf»^«5 De Zichy 
Ferraris v. Marquis of Hertford, 3 Curteis R , ;>. 468. (1844.) 

(Addams cited Stanley v. Brrwi, 3 Hagg., 373 ; Bemfde v. JohneUme^ 3 
r««., 198. 
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The t^tsTto^ bequeathed the residue of his persoYial estate to fais 
daughter upon trust for her maintenance and support, until she attain- 
ed twenty-one, or married with the consent of his trustees under tliat 
Kghj and upon her attaining such age or her marriage, for her separate 
use, with remainder to her children. And in case ot her death with- 
oiit' issue, he bequeathed the same to certadn legatees in remainder. 
The testator afterwards declared by a codicil, that, in con8e:]uence of 
a nervous debility, hia daughter was unfit for the control of herself, 
and his will was that>4ie should not marry ; and in case of her mar- 
riage or death, he gave the property he had bequeathed to her, over to 
the said legatees in remainder. Held, that the limitation over by the 
codicil, being in general restraint of marriage, was void ad to the life 
interest cf the daughter. — Morley v. Rennddaon, 2 Hare's Ch, R,, pi 
^70, (1844.) 

A testator gave hit wife his freehold estate of B., and certain spe- 
cific chattels; and also an annuity for her life, charged upon all his 
real estates (exo^t B.,) with power of distress for the same ; the first 
payment thereof to be made on the 1st of May or November, which 
ahoald first happen after his decease. He then charged his debts 
upon his real estates (except B.,) in aid of his personal estate ; and 
gave an annuxtv to his sister, in similar terms to those usedJI'especting 
that given to his wife. He then gave several pecuniary legacies to 
nieces and others, to be paid by his trustees as soon as convenient 
after his decease, out of the residue of his personal estate; and in 
deficiency thereof, to be raised and paid by them, as they should think 
proper, out of his real estates (except B.,) and he charged the same 
therewitii. He lastly gave two annuities to his servants, in similar 
terd^ftto those used respecting the preceding annuities : 

The personal estate was exhausted in payment of the debts and 
legacies ; the real estate waft insufficient to pay the annuities and 
legacies • .• 

Hdd, upon tne true construction of the provisions of the will, that as 
to the real estate,*the annuities were entitled to priority over the legar 
cies.—CreedT. Creed. 11 Clark ^Finnelly's R., p. 491. (1845.) 

iFieming cited £bng v. Short, 1 P. Wms.y 403 ; Dukt ofDtvoh v. AtJchu. 
\ irmj..381 ; Ashttk v. Ashttm, 3 P. Wms,, 383 ; Marttn v. Hooper, 
Bidg., 206 ; Mann v. CtnUmd, 4 Fm., 751 ; Kirby v. Potitr, 2 Madd , 223 ; 
Maattrey. MaeUn,! P. Wm$., 420. 

Cooyet le Wood, contra,^lted Beeaton v. Bm^iH, 4 Madd*, 168; Brdvm v. 
BrowHy 1 AWfi, 377 ; Buttery v. Robinson, 3 Bmg, 392 ; fVWiams v. Brown. 
C* p. Coop-t 368; Lwm v* Leunn. 2 Fes. sen.. 415; Beale v. Beak. 1 P. 
rms.,246. 

Loan CoTTKitHAM -cited Spong v. Spong. 3 Blieh,. N. S.. 84 ; Long v. 
Short. 1 P. H^ms., 403 ; BffOttnhiU v. Fletcher. Amp.. 244 ; Mann v. Cope 
land. 2 Madd.. 223 ,• Fowler v. frUloughby. 2 Sim. ^ Stu,. 254 ; Acton v. Ac 
ton. I Merio.. 178; WiUox v. Rhodes. 2 Ross.. 452; Page v. Leaj^ingtseU^ 18 
Fa«.,463.) 
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To efltabliflh the will of a party totally blind, or 00 nearly bo as to 
be incapable of disceminflr writing, it must be proved that the will was 
read over to the deceased in the presence of witnesses, or that he was 
otherwise acquainted with tlie contents. — Fincham ▼. BtltpardSf o'Cur- 
teii R., p. 63 . 1844.) 

• 

Although a will originally valid cannot be aiTected by subsequent 
itstruments, short of express revocation, yet subsequent instruments 
may reflect back upon, and tend to elucidate the question, whethei 
such will is valid or noU^^Dw-nell v. Corfield, 1 RohcrUofCs EcclesieuU . 
cal R., p. 51. (1846.) 

Motion for probate of a will by the deceased qfier the witnesseshad 
subscribed their names, the witnesses having subsequently to the 
signing by the deceased, placed seals opposite to the names, rejected. 
—In re Byrd, 3 Curleis' R., p. 1 17. (1844.) 

WILL— ALTERATION OP. ^ 

Alterations on the face, of a will, unaccounted for by evidenoe, are 
prima Jade presumed to have been made a/ler executiojx^'^Bm^o^ne 
T. Showkr, 1 Robertson^ » Ecclesiastical R.^ p. 5. (1846.) 

WILL— CONSTRUCTION OF. 

A testator bequeathed <£800 stock to trustees to pay the dividend to 
his daughter Sarah, for life, and then to his other four children ; but if 
no children should be alive at the death of Sarah, then he gave the 
«C800 to his personal representative or representatives. Sarah died * 
without issue ; three of the other children died untnarriad ; the fourth 
died leaving issue. Held, that on the death of Sarah, the next of kin 
of the testator at the time of his death, were entitled to the fund, and * 

not his next of kin at the death of Sarah. — Nicholson v. Wilson, 1 
Holt's Eq. R,p. 285. (1845.) 

WILL— IMPLIED REVOCATION OF 

A testator, by his " last will," in which executors were appointed, 
disposed of a part only of his personal estate, and did not expressly 
revoke a former testamentary paper ; the two were not wholly in- 
consistent, but there was no evidence to show he intended them to be 
taken conjointly as his will. HeUl, that the paper of the earlier date 
was in effect revoked by his *' last v/\\\,^*—Flenty v. West 4* Bttdd, 1 
Robertson's Ecclesiastical R., p. 264. (1846.) 



WILL— PROOF OF EXECUTION. 
If upon the face of a will, to which there is no memorandum ot 
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attestation ; there be the signature of the testator, at the foot or cno 
' thereof, and the subscriptions of two witnesses, in the absence orcleath 
of .the witnesses, the /^rinta ,/a<:i0 presumption is — that the testator 
signed in. the joint presence of the two witnesses, and that they sub- 
scribed in his presence. If, (in the same case,) the subscribing wit- 
nesses do not remember the facts attendant upon the execution of the 
will, the presumption is the same. — Burgoyne v. ShotoUr, 1 Robertam^M 
EccUnastical R., p.5. (1 846.) 

WILL— REVOCATION OF. 

A testator left two substantive wills, each disposing of his entire 
property. By the first, dated in 1838, he appointed executors, to one 
of whom he gave the residue of his estate. By the second will, dated 
in 1839, which contained no revocation of the prior one, he gave the 
whole of his property to his wife, with the exception of ^5 ; but 
appointed no executors. Heidi affirming the decree of the court be- 
low, that the second will operated as a revocation of the first will, and 
was alone entitled to probate. — Henfrey v. Hmfrey^ 4 Moore^a Pftoy 
CouncU R., p. 29. (1846.) 

WITNESS. 

• 
In an action upon a joint contract against two, one of whom has be- 
come bankrupt, and suffered judgment by default ; a seperate creditor 
of his* is incompetent for the plaintiff, to prove the joint contracL — 
— Barber v. Crampton If McKay, 1 Hayes ^ /ones* R., p, 658. (1844.) 

{Deering cited Williams v. Stevens, 2 Gampb., 301 ; ShUtlewarth ;▼. 
Bravo, 1 Sir,, 507 { Jnre Adams, 3 Campb., 543 ; Exparie Osbom^A 
Rose, 387. 

Bennett, contra, cited Blannin v. Ttiylor, 1 Gow,, 199.) . 

In weighing the testimony of witnesses, naturally biassed, the rule 
is, to give credit to their statement of facts, and to view their deduc- 
tions from facts with suspicion. — Dillon v. Dillon, 3 CurtM R., p, 96 
(1844.) 

Where the witness has an interest in the ' event either way, thera 
must be a clear preponrlerance in favor of the party calling him, or 
the objection will go only to his credibility. — Beard y, Venning, 1 Kerr's 
R.,p, 77. (1844.) 

A witness cannot be excluded by proving his confessions of an in 
terest in the suit. — Bates v. Ryland, 6 Alabama R,, p, 668, (1845.) 

A mere liability to a civil action is not such an interest as to disquali- 
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fy a witness. — Gillespie y. Gumming, 1 Longfidd 4* TowHsmd^s R.^ p. 
181. (1844.) 

{Holmes ^ Thmh cited Simpson v, Pickering, 5 Tn/; 143. 

.Andrews if Whiteside, contra, cited Kinnersley v. Orpe,'2 Dottg., bil 
ShmU V, Boaingdom, 5 Esp , 56 ; Hancock v. TVaZfA, 1 iS^^r., 347.) 

A witness is not always incompetent, because he is interested in the 
vent of a suit. If his interest is balanced, or against the party calling 
him, he is competent.-*iS/oi^j v. Kane, 4 Scammon's R,, p, 167. » 
<1844.) 

A defendant cannot, by a release, make a person who was his part- 
ner when the cause of action accrued, a competent witness forhim.-^ 
Cline V. Little, 5 Blackford's R., p. 486. (1844.) 

In trespass against two defendants for taking the plaintiff's goods, 
the wife of one of them, against whom the case is clearly proved, !• ' 
ttot a competent witness for the other, to prove that he did not author- 
ize the taking of the goods; — Hawkeswork v. Showier, 12 Meeson 4* 
WtUbysR.,p. 45. (1845.) 

The evidence of one witness, although omni exceptione major, is not . 
sufficient to support a testamentary paper purporting to be duly exe- 
cuted and attested, where there' are no adminicular circumstancee 
tending to confirm it, and where the probabilities of the case incline 
against the factum of such an instrument. — Mackenzie t. Yeo, 3 Cur- 
teis' R., p. 125. (1844.) 

If m witness be erroneously rejected by the courts, the error is cured 
by the party's subsequently withdrawing his objection to his compe- 
tency and agreeing to his examination.-— iSi»a// v. Jones, 6 WeUts S^ 
Sergeant's R., p. 122. (1844.) 

A witness may be compelled to give testimony, the tending of which, 
may be to subject him to pecuniary loss.«- Ward v. Sharp^ 15 Vermont 
A., p. 115. (1844.) 

' The cross-examination of a witness must be confined to the subject 
matter about which lie ivas called to testify ; if he be acquainted with 
other facts material to the issue, he may be re-called by the other par^ 
ty» who thereby makes him his own witness, and is subject to all the 
rules which govern his examinatitm. — Floyd v. Bovard, 6 Watts Sf^ Ser- 
geant's R., p. 75. (1844.) 

■ 

Where two written instruments are made at the same time, relating 
to 'the aame subject matter, end to one entire transaction, they are te 
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be construed together, and one may qualify the other.^iZMi t. Fields 
16 Vermont K, p. 672. (1844-) 

a • 

The veracity » or eren accuracy, of an ignorant and illiterate perami, 
is not to be conclusively tested by comparing an affidavit niade by 
him, with hi^ viva voce testimony ; discrepancies between them is not 
conclusive against his testimony. When the witness is illiterate and 
ignorant, the language is not his own, but that of the person preparioff 
the affidavit ; bemg taken ex-parte, it is almost always incomplete, ana 
often inaccurate,— JbAnitoii v. Todd^ 5 Beavan's R., p. 597. (1844.) 

Evidence of common prostitution is not admtsstble to impeach a 
witness. — Spears y. Forrest^ 15 VermMfit i?., p* 435. (1844.) 

{Ktyu cited 1 SUsrIc. £v., 146; Jackson v. Lems^ 13 /. jR., 504 ; StaU 
V. Moore, 13 Pkk., 194 ; Morse v. Pisuo, 4 F^, 281 ; StaU v. SmiUtt 
7 Vtj 142. 

Bjenvktt, J., cited Creenleaf^s Evidencct 512, 513, and note 3.) 

In a suit against one on a joint obligation, a co-obligor, although 
not sued, cannot be called as a witness for the plaintiff, to prove the 
execution of the instrument by the defendant — Marshall v. Thrasl- 
hell's J&xecuUn, 12 Ohio R., p. 275. (1844.) 

An objection to the competency of a witness may be taken at any 
period of his examination. — Jacobs v. Zjayhum, 1 Dowling- Sr ItownJaf 
Fractice R., p. 352. (1845) 

{Crowder and Greenwood cited Nudham v. Smith* 2 Fern,, 462; Lord 
Lmxa's ease, 18 ffow, StaU Trials^ 596. 

Coekhum and Smith, contra, cited Dewdeneyr. Palmer, 7 JhwL, 177* 
a S. ; Yardley v. Arnold, 2 JDowL, 311, JV. S. ; Hartshome v. H^atoom. 
7 Scott, 494; OgU v. Ptdaski, Holfs N. P^ 485.) 

WITNESS— PROFESSIONAL CONFIDENCE. 

For the purpose of letting in secondary evidence, the attorney of 
the hostile party may .be asked whether he has possession of a docu- 
ment, though it appears that he obtained it from his client only; in 
the. course of communication with reference to the cauae. — CoaUsyr^ 
Birch, 2 Queen's Bench R., p. 252. (1844.) ' 

WiGHTHAN, J., cited Bevan v. Wafers, 1 Moody if Malkin, 235.) 

WRIT OF ERROR. 

On application for a writ of error, prayed for wiUioiit'the awtfaohfty 
of the paity concerned, but at the reqiMstof his friends, oaonot m 
granted.— £i^ar/« Dorr, 3 Howard's U. S. R., p. 103. (1845.) 
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When there aiiist be a clear case of, before equity will interfere . 105 

ACCOMMODATION. 

* 

AcooMMODATiON— Effect of endorsments upon negotiable paper for, of drawer 193 
Responsibility of a factor who has notes of vendee discounted for 

his own . ) . , 119 

Relation of, endorsers 933 

Right of first endorser on an, note •• • 9SS 

ACCORD AND SATISFACTION. 

AcGOBD AVD SATisFAeriov— As to a plea of, in a suit for nwiiq«id alftd daaiagef 1, 9 
When, cannot be pleaded ... % 

ACCOUNTS. 
AcoomrTs— As Co tbe Uqnidation of partnership, 904 

ACCUMULATIONS. 

A^cmfULAnovt— A^to the attowance which a mother is entitled to ont of tli^ 

of her ch£d*s fortune 197 

ACKNOWLEDGMENT. 

A^xvowLxnaMxar— As to an, by a married woman who was deaf and dnmb 9 

As to by receipt of common carrier 91 

Effect ofan,ofmottey borrowed of aybmsooesrf'. 130 
Effect of an, by an administFator of a valid claim against hk inteslato 



AOaVUISCCNCK — 4Oa0lTTAI»«— AOTXOir* $fi^ 

ACQUIESCENCE. 

AotoiESCivfla-^Effeet of, intbe performanoe of a contract 68 

As to a long, in the aale of tnxst property by eestet (Mr tnai . 215 

ACQUITTAL 

AoqviTTAL^^Mnien a party indicted is not entitled to, on tlw i^nrnnd of tn* 

sanity- 152 

As to, on the ground of insanity . • * • 164 

Astoanew trial after a jadgment of, . . • • . IM 

ACTION. . 

What cannot be pleaded in an, on a judgment • • ^ 

What contracts an, will not lie to enforce • • • S 

As to an acceptance which will not support an, agiinst acceptor 3 

An, of debt upon a promiraory note • . • 7, 8 

As to an, otindekitaHa aswmptU for money paid' on a note without the 

maker's request. • . ... 19 

An, ofattumpsit on a promise for the benefit of a third party 12 — 14 

As to right of attorney to recover his bOl of costs for conducting an, 

which he has not terminated . . .15 

When bailees are not liable to an, for money lost • • 90 

Who may maintam an, against carriers for lost property • • 91 

As to the burden of proof in an, against common carriers • fU 

As to the nd^uaary demand to maintain an, agiinst a bank Ibr nonej 

deposited * • • .24 

An» of assumpsit against a bank . . • ^ 24—31 

As to declaration in an, of trespass • • • .46 

When an, might be sustained on a contract • 53^^ 

An, on a bond given to indemnify a stakeholder • • • 02—64 

As to costs in an» OB a note . • • 64 

ETidence which may be given in an, for deftnatkm • • 66 

What a good answer to an, by endorsee against eodoiMr • 103 

An, of assumpsit on a lost note • • • 110,111 

An, agamst a sheriff for false return • •• 119U-117 

An, on a joint and several sealed note • • 118,119 

An, of trover for a house .... \S0^123 

When a judgment may be insisted on as a bar to a second, • ,124 

When an, may be maintained • . 15i5 

As to an, brought by a/sms sots who marries after the cominiencement 

ofsuit .129 

An, of debt by a widow for money loaned when n.fime emwt ' 130—138 
When a judgment against one joint debtor is a bar to an, against the 

other ...... 161 

An, of assumpsit « 163 — 172 

As to evidence in an, for libel . 177— '183 
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Aonov— As to erideoce in a, for malidoiu proiceation • 190 

Power of court to grpnt a aow tpial fUler « rer&tlbf datodaaiai a 

penal, . . . . • 194 

An, bj the nunister of a pariah to reeoTcr his lalarj • • 201 

Afl to an, on joint note signed by defendant as surety 816 

What f^inipt be set ^p ^s a delence in an, onfL reoaiver'a otidiil 

bond ... • • • SS8 

, 'When no, lies against a sheriff for arresting a piiril^ed parsgtii 396 

"What the gist of an^ for dander • • • . 996 

Right of defendant in an, for slander, • . 9S7, 989 

To whom the question of malice- u properly submitted hi an, for shm- 

der . . . . . 987 

As to, of trespass for injuries to the person 
. Who is incoDjkpeteut as a fitness inan, on a joint ^ntract 

ACT OF GOD. 

Aof OF God— As ta damage occasioned by, • ■ # • • 8^ 

•Garners excused for damages oooasioned by • • 81* 84 

ACTS. 

Am§ As to mutual, to be performed under a contract 1 

When the, of an agent will bind his principal . .6 

Asto the, of a bank performed through its agents • i 

Neeessary nverment where payment and delivery are ooneomBt, 
As to, mata m se and mdaprokOnia 
As to relief in equity where the defence at law was prereaowd by tiie» 

of the plaintiff 
•As to, done by a party in a state of dehuion 
Efl^ of a landlord ratifying the, of bailiff 

When the, of an agent who. exceeds his authority wfll be biadiBf on a 
member of die cooipany 
. Effect of a long^dontinued claim of tilie with, of ow: 
.Aftto the validity of, done on Sunday . • 

- Aa Id, dpne to avoid a deed « 819 

ACTS OF ASSEMBLY. 

Acm op AssKiiBi.v^Asto contracts made in contravention of • 68 

ADMINISTRATION. 

AoMonsTAATiov — As to the^ of an estate where a debtor, hat ramovod into 

another State and died •69 

As to the question of authority to administer the assetts of a deoQaeed 

person ...... i93— 98 

Wh^t an executrix may charge the estate in her, accounts 158 

As to costs of, where two legatees claim adversely ' 176 
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168,154 
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807 



iOMlNISTRATOR — ADMlllALTT — ADMISBIBILITl— -ADMIfiSlON. 261 

ADMINISTRATOR. 

AinnnTBATOK— An action of trover bj an • .84—88 
Effect of an aMuiowledgment by an, ofav«M;d>ima|gMMf hia ailaa- 

tate . . • * • 204 

When the holder of a note may be compefled to preeent h to the, 208 

When the law presumes payment by, of tha estate 2l0 

As to an, iinhMainiqg trespam fi>r the aaiznre of goods ofintestalo 240 

ADMIRALTY. 

AftahuLTT — Hbw conrts are gOTomed in their, jmriadietKni 3 
As to responsibUi^ of owners of vessels in the coort of, for damages 

wilUiiUy committed by the master ... 0S 

As 10 lk», jniisdaction ia 4|oestions of lien npon vessels 188^ IBji 

« 

ADMISSIBILITY. 

AmuasniLiTT-^What will render a confession inadmissible • t CO 

Ajhto, of evidence to prove a oustem • ^ 

When the declarations of a testator are not, in evideUM 109 

When confidential comnranications are, in evidence • > 110 

WhenadmissioBsof a. partner are, as evidence • • . • 110 

As to, of parol evidence tO'prove a InII of sale^f goods • . 112 

As to, of clerks docket as evidence of fact in a lost execution . - 113 

As to what evidence is, to prove a gift • • 125 

When numerical ^gnres are, in an indictment « • • 142 

As. to, of character under the general issue . , 177 

As to evidence not, . ' . . • 178 

When evidence of admission by defendant are, • • 216 
As to, of an affidavit of conversation by jurors to impeach the verdiot 248 

As to, of parol evidence to show an intention to revive a will • 261 

What evidence is not, to impeach a witness . • ; 256 

ADMISSION. 

AmusBiOff— Effect of the, of evidence to prove a custom , . 60 
When a new trial will not be granted in consequence pf Ihei ot il^Qgil 

testimony • •• 109 

When the, of a partner are evidence against his co-partner • 110 

When an, is a confession fro tamto • • 161 

A«to, madeafterthediisolntionof apartnenhip • • 202 

^ t» evidence of, of defendant . • • • 216 

How statement pr, of a p^rty are to be taken • 4 • 216 

ADULTERY. 

AxwL'rxBT — ^As to a divorce obtained on the ground of, • • 



« 



263 * ADTANCBHXlfT ADTANCBa — ADYANTAfiC, BTO. 

ADVANCEMENT. 

AoTAVcxMsirT—Wlieii the presamption is that payment was intended as * 

gift for, . • • • S 

When the use and oocnpatkm of land shoold be charged aa, • 4 

Validity of a conveyance of land to a child as an, . • M 

ADVANCES. 

AoTAHcss — What must be considered as, by a fiictor on menhaadiaft • 6 

As to, on an oral contract for the sale of land . • • 51 

When a party may rescind a contract and recover back his, • 61 

As to, by a party to one partner • 203 

ADVANTAGE, 

AnvAVTAox — Effect of a partner leaving the partnenhip to make profit to 

his own, • i • ' • ' • 903 

AFFIDAVIT. 

AiriOAviT— As to the admissibility of an, of a third person ralatiTe» to con- 
versation of jurors to impeach their verdict 1^48 
As to, of jurors relative to conduct of constable . • 948 
As to discrepancies between the, and otsa vou testintony 'of an iOito- 

• iiite witness 259 

AFFRAY. 

AiT&i.T*-As to a private person, arresting a party who has been engaged 

in an •••••• W 

AFFREIGHTMENT. 

AmsioHTHBNT— Authority of master of vessel to bind the owner by a con- 
tract o£ • • • • • 9 

AGENCY. . 

AoxircT— When the act of an agent will biod the principal after his, is re- 
voked • • • . • « b 
Diligence required of an agent as to his, * . • • . 31 
Efiect of a notice to an agent relating to the busmess of his, • 900 

AGENT. 

Aoxirr— When part of the acts of an, is binding and part Toid • 4 

When,*may sue in his own name on a draft accepted by his pritte^aPs '* 

debtor' • • • 4 

As to ignorance of extent of, authority • . 5 

As to an, becoming purchaser of property that he is anthorixed to sell 5 

Effect of misrepresentations by an, . .6 



AOBNT— MASTER OP YB88EL, BTO 263 

» 

AotiiT^— Am to rMponribilitf where an, employs a rab, 94 

As to skill and diligence where a hank becomes aii» S4 

Dependance of a bank on its, . • • 30 

As to entries made by an . . . 109 

KiTect of a notice to an, relating to his agency • 300 

As to the acts of an, when he exceeds his authority • 902 
As to contracts made by an, in the name of his prindpal beyond his 

aalhority ...... SOT 

When an, assumes a personal liability . , ' 208 

As to a purchase from principal by an, 906 

f Aoconntability of a fiscal, .... 908 

As to implied warranty in « sole by a person who acts as the mere, of 

the law • 250 

AGENT.— MASTER OF VESSEL, 
An«T-*MASTBK or Vb8Sxl<— How far master of vessel b authorized to act 



AGENT.— MISREPRESENTATIONS OF 



5,e 



AoBKT — ^MisRSPRESSiiTATioHs OF -Liability of principal for misrepresenta- 
tions of, ....•• 6 

AGENT— POWER OF TO GIVE NOTES. 

▲«BiiT-*-PowsR or TO oiTX NoTXs — As to authority of, to give ^otes . 6 

AGREEMENT. 

AsBBXMsvT — EiTect of an, by holder of a note not to sue • • 7, 8 

As to an, for indulgence on a promissory note • 38 

As to an, of vendor to sell and deliver personal property • • 59 

Special, as to mamier of payment on a coutraci . • 55 
Efiect of a party to a contract entering into a new, • .57 

' An, not to solicit casi.om • . . 6t 

As to equity declaring partnerships void for firaud in the original, • S03 

' Effect of a creditor by any valid, tying his own hands 908 

Effect of an, by master of salving vessel . • • 29$ 

As tn an indenture of, for a specific performance • 939 

Effbct of a valid, for property on another's land • 931^ 

As to a note given in pursuance of a usurious, • • 247 

'AGREEMENT OF PARTIES. 

AsBSBMBrr or Partibs — Acceptance of a rote as payment or security do- 
pending upon the, 906^ SOT- 

ALEirt'ORY CONTRACTS. 

AI.BAT0BT CovTRACTS— Liability of stakeholder who pay over a bet without 

the sanction of the judges « 8* 



964 ALIBI — lALI^ — ALLSOATION— ALLOWAMOB, WTOt 

AUBI. 

Au«(— What may be ihoim in answer t6 an, set np on a trial for lelonf • 9 

Aa4» special defences setting forth a plea ofj • • 48 

AU£N. 

Alisr — As. to bei^ bora of, parents . • • • 9 

ALIXGATION. 

AixxoATioir— Bj whose the, of non^deliverj must be proved . 28 

As to the necessary, of time in an information on indictment fbr bur^ ^ 

laiy . * . • 44-46 

Aa to an, of the truth of words in justification for libel • 182 

As to an, of the'tender of goods • 284 

ALLOWANCE. 

Allowahob— As to the, for maintaining an orphan • • * 127 

ALTERATION. 
Altbbatioh— Rresumption as to, on the &ce of a wiQ • « 

AMENDMENT. 
AmirDHarr — ^VTben and how a record cannot be amended • 

ANIMUS REVERTENDL 
Amnufl Rbtietiidi— Aa to eases where lliere is, • ^ • 

ANNurry. 



AamnTT— When an, is not aflbcted bj a divoroe • • • 

As to an; in trost ibr support of a dan^^ter and bar ehidnn • 201 

As to tW0| given bj a testator . « • • 5Kfll 

ANSWER, 

AiTffWVli— MHiitmajbeihownin, toanalibi .1 s 9 

What a good, to an action bjr endorsee against endoraar • 102 

As to a bill of discovery to compel an, . • • 202 

ANSWERABLE. 

AiCfwiiiABLi— When a carrier will be, for loss of goods alter tiiey mn hndad 47 

As to being, in damages for non-performaiice of duty .65 

What makes a person, as accessory to a mob • 122 

Whan a f artner is, in damages for leaving the partnership 203 

When a trnatee is, Ibr neglect to invest 217 
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▲PPBAL-^-^AFPLrCATION-^LrmHB PATBNI^— AVPOfNTHBVTf BTO. . M5 



APPEAL. 

Arpmiir-*Ag (o an, from the awwd of mrbitraton 

As III the pn»]^ qnettion to bo mado by, • 

APPLICATION-'LETTERS PATENT. 

APFUdATioir— LkTTSM Patint— As to the mibject o( 
Aa tff, of an oU madutoi to « new proeoM 



10 
33 



10 

904 



APPOINTHENT. 

UpromTMBNT— As to, of SbetiiT . / • 4M 

Rightof Shekiff toflct«ntaanevr, iamado • • 804 

APPORTIONMENT. 

AproBTioNMaRT — Aa to, of authority . . . • 10 

APPHOPRIATION. 

AprnopRiATioN — Right of debtor as to the, of money paid by him • 10 

When seciuitras are discharged for neglect of, by Bank . 89 

As to, of property by finder ... , . • 173 

APPROPRIATION OF PAYMENTS. 

ApPBOPKiATioir or PATMMrTs-rRight of creditor whan tfao'deliCoroiailalhtr • M 

As to which of two d^bto, should be made • 905 

ARBITRATION. 

AnaiTBATioir— Liability of'parties to an, to forfeit their daioB • 10» 11 

ARBITRATORS. 
Abbitbatobs— Effect of a party's neglect to bfin« all his demands beforey 10, 11 

ARREST. 

Abbbst — As to, by a priyate person without a warrant • • 11 

Case of, and motion for a discharge from, • • 39—34 
As to, for libel ...••• 177 

As to, of a party who is privileged from, • • • 1{95 

Liability of surety in a bond taken*under a writ of) * • 933 

ASSAULT. 

AaSAULT — ^What amounts to an, • » t *• 11 

What an, will justify • • • • II 
Gase Of, ..•••,. 48 

Trespass against an officer of tho nary fbr, te 940'"94 4 
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966 inBNI^— A88BTB— A»«IQNn ^AMU«NHBHT, BTC. 

ASSENT. 

Ambvt — Ab to a deaf and dumb penon tagBoffing, bj signt 

Effect of giving time to drawen of a note without tbe, of endonen 

Effect of the, of conaignor to insurance on conaignment • .56 

Reiponsibility of a commiaaion merchant who eztenda credit witfaot V 

of principal * • . • 

Aa to a party becoming a treapaaaer by anbaequent, • . 

ASSETS 

AaaBTf— Aa to the reJjponaibility of diatnbntera for, of eatata 

Aa to the queation of authori^ to adminiater, of deeeaaed • 

ASSIGNEE. 

Uabflityofthe, ofanote • • .11 

When the dedarationa of the, of* bond ate OTidence againat a sabae- 

qaent . • • • It 

Aato a purchaae.atan, sale .... 187 

Aa to the efiecta of a bankrupt paaaing into the handa of» . 189 

ASSIGNMENT. 

^•Aa to, of antfaority • • • 16 

Effect of the, of a debt made to defirand eradxton • II 

Aato the, ofaleaae • .61 

Fraodolent sale or, . • IM 

When a aecarity may be, to a third person • • • 186 

Aa to ani of a debt for a valuable consideration . • . • 186 

Aa to an, in bankruptcy • • .* • 186^ 187, 186 

ASSIGNOR. 

4 

I 

—Aaaignee of a note takes the place of tliOi » » II 

Aa to an agreement by the, of a lease • i^ • 61 

ASSUMPSIT, 

to pleading or demurring to a count in, which aaaignakaaTefal 
breachea ..... IS 

What a peraon cannot recover in an action of indebitatia, • It 

An action of, on a promise for the benefit of third peraona 13^—16 

An action of, against a bank for the amount of a bill, of exclyange aent 

to the bank for collection . • 24—^ 

An action of, on a foreign bill of exchange discoanted on thefaith of a. 

promise to accept made before the bill was drawn. 89 44, 

Action of, for surplus money paid to a carriei^ 49 



ATTAOHMKNT— ATTACHMRNT INflURANCB-^ATTBSTATIQN, ETC. ^7 



Afsvypsii^— An action of, in Circuit Court 
An action of, implied warranty 
Declaration in, on.a contract 
On a promissory note 



110,111 

1(0^172 

193 

217 



ATTACHMENT. 



Attaobmbnt—As to properQr attached by a creditor in tbe handi of • e^n 

signee • • , • 5 

A debtor cannot defeat the rifhts of attadiing creditor . 15 

When a toss by insurance may be levied by, in execntion . . 15 

As to the holder t>f a note proceeding by, against endorser 36 

Liability of property to, by creditors of bankrupt . ' ' 66 

When endorser may require of the holder immediate action by, , 216 

ATTACHMENT INSURANCE, 

ATTActtMiBNT iHsuRAifc^— >When a loss incurred on fire ineuranee policy 

may be levied on by» as a debt due the insnrad .IS 

ATTESTATION. 

ATTXsTAtioiT'^As to the, of a will in the constmcthre presence'of a testa- 
trix . • ■ . 251 
Prima Jhcia presumption as to a will where there is no memorandum 

of, on the face of it i ' • . 254 

« 

ATTORNEY. 

ArroRirKT— As to a notice to an, of record not to pay over money collected 

to the plaintifT . . ■ ' • 15 

As to authority of, to receive bank>notes below par in payment of his 

client's deb| . . ^ • • 15 

When an, is not entitled to recover his bill of costs ^ 15, 16 

When communications between, and cUent are stridiy oonfideatid • 16 
Jjen of, for h*^ general balance upon a nutedepoffted-wilhhiuifor col- 
lection .... .16 
As to, lien being discharged by dient's note for balanoa • l(h^l9 
lien of, upon the deed of his client's estatte • . • • |9 
As to relief in equity on the ground of mismanagement of, • 105 
lien of, on money collected by him . • , 184^190 
Right of district, to enter a nolle pioseqin . «... 198 
As to authority of, to bind his partner . « * • 203 
When an, may be asked whether he has a document in his possesrion 256 

ATTORNEY AND CUENT. 

A rroRirxT and \?Lixirt-*-Di8charge of a client by one of a firm retiring ftom 

business . . .16 

As to communications between, how held . 16 
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268 AUCTION— AI7THORITY — AWARD — BAIL BAILBS. 

AUCTION. 

Avcti6h — Aj to* rales by, • • .SO 

When a coort of equity ,wili mterpoBe and set aade a nle by, • 80 

AUTHORITY. 

AUTHO&.TT — ^Aj to the acts of an agent within the scope of his, . .4,5 

When the acts of an agent done afler the revocation of his, will bind 

the principal . . • t 5 

Persons dealing with an agent bound to know his, * • & 

As to, of master of vessel to make eo*^^ract of aflfreightment 5, 6 

As to, of an agent to ii;iTe notes .... 6 

An, not assignable • ... 10 
As to, of attomej to receive bank-notes below par in payment of his 

cUent's debt • • • • 15 

As to, of a director to bind a bank by contract . . 31, 32 
Right of holder of negotiable paper received from one having no, to 

tsansfer ... - • ' ^ 

As to the rights of a person who discharges a debt without, . . 65 

As to the question who is clothed with, to administer assets 83-^ 

Presumption of, to receive interest on a bond . • 129 
As to, of a marshal to receive any thing in discharge of an execution 

except gold and sdver • . ' . . 191 
As to, ot the court to nonsuit of plaintiff without his consent 196, 199 
Implied, of- a partner to bind his co-partners . 202,203 

As to acts done by an agent in the name of his principal beyond his, 207 

Effect of contracts by an agent clothed with the requisite, • 208 

Effect of an agent or an officer assuming, . . . S50 
At to an application for a writ of error prayed for without, of the 

par^coneemed • • » • 956 

AWARD. 

Award— As to the amount of loss incurred on an insurance pohcy fixed by, 

flfperions chosen . • • 15 

BAIL. 

Bail— 'When a magistrate has no right to reject, . 90 

What operates ipso facto to discharge the, . . 20 
When the, is not precluded from availing himself of the discharge on 

the ssiiv fadas .20 

As to a surety afler paying a judgment, collecting it of the, 208 

BAILEE. 

Bailxx — When, is not liable for the loss of money until a demand is made 20 

When a jury would ba authorized to infer a demand and refusal. of. 20 



BAILMXirT— BAILOK — BALANCS— BAlfK^ BTO. M9 

Bai&bb— >Ab to the right of a creditor to attach the property and take it ftom 

the enstodj of, ... . • 90, 21 

Ab to replevin against a, • 292 

BAILMENT. 

BAiLHBirT — Am to the right of bailee to the custody of property daring the 

term of, .'. 20,21 
As to the right of joint owners of personal proper^ entrusted to a 

carrier to maintain an action against him for its loss . 21 

*As to loss occasioned by act of Providence • • 21 

On whom the burden of proof is in an aotion against eamen ^1 

BAILOR. 

BA.i4>Rrr Responsibility of bailee who attempts to transmit money to, • 20 

As to attachment of property bailed by a creditor of, . . 20, 21 

BALANCE. 

Balahob^— As to an action for a, struck on a customer's bank-book • 24 

BANK. 

Baits— As to the necessary demand on a, for money deposited before an 

action can be maintained . . .24 

As to the liability of a, for neglect of notary . 24, 30 

When a, becomes an agent . . 24, 31 
An action of assumpsit against a, for amount of a- bill of exchange left 

for collection ..... 24-01 

How a, is understood to contract in undertaking to cottect fbr others 24, 31 

As to employment of agents by a, . ' 30. 31 

As to the right of directors to biiid a, by contiact . 31, 32 

As to a check-holder's claim on the, ... 49 
When securities will be released by neglect of, to appropriate funds . 
liability of a, for special deposits 

As to bank-bills redeemed by the, and in the hands of its agent 172 

What a sufficient notice to a, that a note will not be paid . 200 

As to an indictment againt an officer of a, for embezzlement 201 

BANK-BOOKS. 

Bavk-Books— Demand necesury to maintain an action for a balance struck 

in a customer's, by its clerk .24 

BANK CHECKS. 

Bavk Cbxcxs — Characteristics which distingii^h, from bills of exchange . 48 
As to the claim of the holder of, on tht bank 49 
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270 TANK DIRECTORS BASKERB BANK NOTES, ETC. 

BANK DIRECTORS. 
Bm DiRxcTeBfl — As to the aathority of, to bind the bank bj contnet . 31 , 32 

BANKER8. 

■ 

Bakcxiu — Afl to the lien of, upon secoritiet in their hands • . 19, 33 

As to checks on, ..... 49 

BANK NOTES. 

^Avx Notes — Effect of an aooeptance of, by a sheriff in payment of an ex- 
ecution ...•>• 112 
As to warranty on the. sale or exchange of, • 250 

BANKRUPTCY. 

Barxrdptct — ^As to omission by a petitioner to give notice to his creditors 32—34 
Effect of a certificate in, withont notice to the creditor . • 33 
As to the necessary notice by petitioner in, . . . 84 
As to a deyastavit cominttted by a bankrupt . . 176 
Effect of pleading and proving a discharge in, by one of two defend- 
ants ...... 2l6 

At to an action upon a joint contract against two, one of whom has ' 

become bankrupt ..... 254 

BAR. 

BAffc— Effect of pleading in abatement after pleading in, .1 
When an agreement not to sue is no, to a uuit broagfat in violadon of 

the terms of agreement . ' . 7, 8 

As to a certificate in bankruptcy being pleaded in, . . 33 

Effect of a demurrer in, of an action ... 8l 

When a judgment may be insisted on as a, to a second anil • 124 

What a, to an action against a joint debtor . • • 161 

As to a, to a bill to compel a discovery . • • • 903 

BATTERY. 

, Bjlttxst— Liability of a master to indictment for, . • 148, 149 

BEQUEST. 

Bx^vkst^As to ehoses in action passing by a, of goods and chattel* • 950' 
As to a, of personal property situate in another country • 251 

As to a, held void iu its limitation for being in restraint of marriage . 253 
A, of sto-rks to trustees to pay dividend to a daughter • |253 

BETTING. 

BsTTura«— Effect of a bond given to a stakeholder to indemnify him for 

giving up a bet 62—64 



BIOAMT— BILL OF DIBOOYBRT — ^ILL OF BXCBPTION8, BTO. 

BIGAMY. 

■ 

BlOAwr— Prifloner'i declarations as evidence on a trial f^r, . • • 

Parol evidence of first marriage held sufficient m a oharga.of, 

BILL OF DISCOVERY. 

Bill of Discotbrt-— As to a, in aid of inferior courts • • 

At {led by ft parish • . • • 
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35 



104 
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BILL OF EXCEPTIONS. 

Bill or ExcEPTioira — As to the grounds available by a party on a « 35 

What must be set out in a, . * . . 927,228 

BILLS ' ♦ 

Bills — ^As to, of exchange and promissory notes • . • 36* 44 

Right of brokers who had accepted, on goods consigned to them 163 

BILLS OF EXCHANGE AND PROMISSORY NOTES. 

Bills or Eichavoe aitd Promissory Not£S-*As to an instrument which is 

not a, • • • • • aS 

Effect of an acceptance of a, by a factor on the faith of produce con- 
signed t9 him . ■ • . . & 
As to the d/aXy of a bank which receives a, for oollectwn • 24, 30, 31' 
As to the obligation of the holder of a, in sueing the acceptor 36, 37 
Efect of a promise to accept a, not yet drawn • . 39—44 
Characteristics which distinguish checks from* . • .49 
What a good answer to an action by endorsee of a, against ondozaer 102 
What a sufficient notice of the dishonor of a, . • 199 
Effect of a notice to a surviving partner on the holder of a, . 199 
As to the right of endorsees to notice of dishonor of, '. 200 
Validity of a, drawn on Sunday .... 932,233 

BILLS OF LADI|«6. 

BlULs 09 Laduio— As to the fiability of a earner under a, of goodt, fte, 47 

• As to frnght sfaippe^'by, • • . • 124 

• 18S 



ight of brokers to, of ^oods eonsigned to them • 

BLANK ENOORSBHENT. 



BiAxm ]^i>0RsxKXHT — As to the prima fa^ import of a* oft aota not iiego» 

'tiable • • • • • .915 

BOND. 



BoiTD— Liability of surety in a, taken under a writ of anaat 
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272 BOOKS — BORROWING — BOTTO MRY BRRAUIVQ — BURGLARY. 

BOOKS. 



Books— As to knowledge of aatries made in the, of a eon^aigr ^^ 

As to jurisdiction to make an order for me discoTery o( . • 161 

BORROWING. 

» 

BoBRowDTO— As to the right of commissioners of highwajs to, monej tl^ 

repair roads . ' . 49 

As to the authority of master of ship to, money . 193 

BOTTOMRY. , 

BormiRT— As to a, bond executed by the master of a ressel 158, 159 

BREAKING. 

BRBAKuio-^When, most be alleged to have been done to constitnfe bnig^aiy 44—46 

Trespass for, and entering the plaintiff's dose 19& 

BURGLARY. 

BoBfiLART —As to the necessary allegation in an information Ibfi 44—46 

Whatnecessary to constitnte, • • •\ .45,46 

What necessary to dewribe the crime of, . • • - , 45 

When A, cannot be committed . • • / : 46 

What the term, originally signified • • • 46 

BY-LAWS. 

Bt-Laws— Authority given to an agent of a """"<*^*""*^ eoipoiatioB 

byitSy • • • • • ^ 

CARGO. 

Oabow ^As to freight on a* which became damaged • IS4 

Insurable interest of commission merchant on a, oonsignod to hin 158 

lien of brokers upon a, consigned to them • • • 183 

CARRIER. 

Carrur^— When a^ by sea is not entided to land gooda • • 47* 
« When a, is answerable for the loss of goods • •• 47 
Responsibility of a, on the Ohio river • .47 
Assumpsit against, for charging an exorbitant price . • 47,48 
Duty of, on Lake ChampJban . . • . '21 
liability of, for refusing to reHielirer goods except on payment of ex- 
orbitant charges .« . • . 47,48 



0ATVAT BMPTOR — GEBTIFICATB — CCBTDI QUE TRUST, Vl 
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CAVEAT EMPTOR. 

Catxit Emptor-— When the principal of, applies to a guardian's sale 
When the maxim of the common law, applies to contracts 
As to the application of the maxim, 

CERTinCATE. 

CsKTirtcATX — ^EfTect of omissions by a petitioner on his, of bankmptey 
Effect of a, in bankruptcy without notice to creditor 
As to the necessary notice before, is granted 
Eflect of a, in banlpruptcy when duly granted 
As to causes which wiU prerent the allowancOiOf, • 

As to sufBoient grounds to invalidate a, • 

As to the assumption which the grant of, the authorises 
As to the admission of, of character in mitigation of punishnieiit 

CESTUI aUE TRUSTS 

.Cbstui Q,uz Trust — As to a suit by a, to set aside a purchase 

Effect of a long acquiescence by, • • 

Admission of, as to a privileged communication • 

CHALLENGE. 

CBJELLxaax — ^As to grounds of, to a jure/ . • , 

What a good cause of, to a juror . • . 

CHANCERY. 

Craiiosrt — As to original, jurisdiction . ' • 

As to Courts of, interfering with inferior jurisdietione 
As to relief in Courts of, where there is a defence at law 
As to a point long settled and seceived as the constant ooniMOi^ • 

CHARACTER. 

Craractxr— -As to rejecting baO on account of, . • 

As to certificates of, in mitigation of punishment • • 

As to evidence of general, in an action for libel • • 

CHARGE OF COURT. 

CoABax or Court — ^How the, most be taken • • ' 

As to ah ftract propositions in the, . • • 

CHECKS. 

Cvscxs — As to demand of money from a bank by, • • 

Distinction between, and bills of exchange • 

Effect of the want of due presentment of a, • • 

2 
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274 Cf ILD — CHILDRBNr-CBOSK IN ACTIOM CITlZBNt ETC. 

CHILD. 

BiLO-— As to legal presumption of advancement to a, . • ^ 

As to voluntary conveyance by a parent to a, . ^ • 4 

Advancement to a, made subsequent to a will how to be taken 4 
A* to die allowance to which a mother is entitled for maintaining an 

orphan . . . . • 12^ 

CHILDREN. 

CBiLDttxH-— Validity of a conveyance of land to, as an advaiicement . 91 

Am to an annuity in trust for the maintenance of, . ^ SOI 

A devise of freehold property among, ^ . S5I 

A bequest of stocks to, . • 256 

CHOSE IN ACTION. 

Chosb in Actioh-^As to jurisdiction to administer, &jc. * • 90 

As to a creditor accepting a, in payment of an antecedent debt . 205 

Ab to, passing by a bequest of goods and chattels . . 250 

CITIZEN. 

CiTtzxv — ^As to who are, of the United States . • • 9 

As to regulating the disposition of the property of, • • 90,91 

Effect of^tate insolvent laws on contracts between« « 157 

CLERK. 

« 

Clihz— -When entries in the docket by, are admissible as evidence * 113 

Right of a, who is discharged before the expiration of his time . 127 

CLIENT. . 

Clocnt-— As to authority of Attorney in receiving payment of, debt • 15 

What opertites as a discharge of, by solicitors • • 16 

When a, is entitled to require that the papers shall be delivered up to 

new solicitor ,16 

As to communications between attorney and, .16 

CODICIL. . , 

OoDiciL-*As to a, to a will appointing mother trustees &e> . 850 

Effect of a, revoking the devise as to one child . 251 

Ai to a li^tation over by a, which is void for being in restraint Af 

narirlHge 252 

COLLATERAL. 

CoLLATSRAL-— Agreement to receive notes as, security . . 7,205 

As to demand where an obligation is to be discharged by, property 57 

Responsibility of a party who receives from his debtor the noto of a ' 
^ third person as| security 14/ 



COLLISION COMMISSION MERCHANTS — COMMUNfOATrONS^ BIV. 275 

COLUSION 

CoLLi8ioir-*~PersonaIliabHity of owners' incases of, . • ..49 

COMMISSION MERCHANTS 

CoMMUsiON Merchants — As to the inRtirable interest of a, npon goods con- 
signed to him . . 158. 
Responsibility of a, who sells goods on credit and then extends the 

credit without assent of principal . • . 208 

COMMUNICATIONS. 

OomimiCATioiis — As to, betvreen.aii attorney and hb client ^ . • . IS' 

What jiufficient to entitle confidential, to protection . . 51 
(As to voluntarily made to counsel afler he has refused to be emplbyed 

by the party . . . 109, 110 

Implied authority of master of yesset when no, can be had with the 

owner . ' * « 199 

As to privileged^ ..... 215 
As to documents obtained by attorney from his client in the coarse of, 

with reference to the cause . « . 2S6 

. COMPANY. 

CoMPAiTT'— When a member of a, will be bound by the acta of an agent who 

exceeds his authority . . • . . 202 

COMPENSATION. 

COMPXHaATioK — ^As to an agreement for, in Stock « * • • 56,67 

Remedy of an officer whose, is inadequate • * • 201 

COMPETENCy. 

CoHPXTSffeT— As to, of interested witnesses • • .12,13 
As to, evidence of character .... 48 
As to, pf contracting to object to a stipulation which wat for the bene- 
fit of a third person . . • • ^ • 62 
As to, of evidence of general bad character • • 181 
Ab to, of an interested witness , . • • 265 
When objection to, of a witness may be taken • • 266 

COMPETENT. 

■ 

CoUFBTnT— When a witness is, to prove the evidence given by a penon 

I 

since deceased ..... 109 

What declarations of the decedent are not, to prove - 110 

Wlien opinions of professional men are, evidence as to insanity « 152 
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CONFIDENTIAL COMMUNICATIONS — CONSIGNBB, KTO. 



CoMPSTKiTT— As to jurort being witnesses, to prove a mistake, dtc. bj jniy 
When it is, for a court of chancery to correct mistakes • 
As to an acceptance made in the name of a firm by a partner, to bind 
the firm ...*•• 

CONFIDENTIAL COMMUNICATIONS. 

CoinDsirTiAx. CoHMinrioATioNB— As to, between attorney and liis dient 

What necessary to entitle, to protection • . • 

CONSIGNEE. 
GoirsrairBS — Plrotectioi of, against attachment by orediton ol comigaor 

CONTRACTS. 

Cos TBACTS— When either party may abandon a, . 

As to, in Tiolation of statute or common law • -8, 

When one part of a, will be binding and the other not 

Aathority of master of vessel to make, of affireightmem 

As to aleatory. ..•••• 

Effect of a, by common carriers to deliver goods • • 

Dischargeof, by efertificate of bankruptcy ... 

As to the doctrine of nmdvm factum applying to written or mercantile, 

Efiito of oral, fbr the sale of land 

Ai to impeachment of written, by parol evidence 

Liabili^ of a party to an executory, for refusing to fulfil it 

General rule as to a, resting partly in writing and partly in parol 

Effect of a, being reduced to writing 

As to avoidance of a, for inadequacy of eonsideratioa 

Purchase of a mail, and bond for performance 

As to a written, signed by a part and acted under and rabsequently 

signed by the others . . . . * 

As to misrepresentation by contracting party 
When a party will be absolved from a, by a new agreement 
As to parol evidence of custom in a written. 
When a, for the sale of land on credit may be considered at an end 
Effect of a party being led into a, by fraud . 
As to the right of a party to rescind a, . 
Effect of a, for sale of lease and good will with an agreement not to 

solicit customers • . . • 

As to the necessary averment for damages on a special, • 

As to an action on a, that has been rescinded 
When abandonment of, must be made 
What must alone be evidence of the terms of a written. 
From whom a written, must receive its contfruction • • 

Effect of a, by endorsement entered into in a state of intqxicatioii 
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CONY fiRSION— CONVICTION — CORPORATIONS, ETC. 
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CoVTRACTS — ^What can be received to explain liie meaning of the tenns used 
in a written, . ' . * 

Ai to the power of the eonrt of equity to proceed on the original, and 

administer relief .... 

Af^to a, for the sale of goods . • • . 

As to a, being set aside for inadequacy of price • • 

Aa to, of an infant widow for faneral of her husband 
As to what, are effected by State insolvent laws . i 

By what law a, must be governed . . 

As to discharging one party to a, on the ground of failnre of the other 
to perform * . . . . 

When the court .will compel a specific performance ofm, • 

Sight of surety to stand up.qn the very terms of the, 



CONVERSION. 
CoRvZRSioii —As to, of property by finder to his own 



CONVICTION. 



110 

119 
12& 

141 
151 
157 
177 



232 



178 



'CoRTiOTioR — As to the trial of an accessory before the, of the principal 1 

Effect of a, upon a defective information • . • 45, 46 

As to sentence being pronounced upon, of prisoners in their abaeiwe 143 
As to ground of new trial upon, for murder « • • . 194 

* CORPORATIONS. 



CoRMRATioxs — A 8 to authority of agent of a manufacturing. 
As to a State being a. . 
Accountability of a fiscal agent of a, . • 



6 

36 

206 



COURT OF ADMIRALTY. 

CotRT 07 Admiiultt— When owners of vessels are not responsible in, (or 

damages • • • • 66 

When a mariner having been discharged, is entitled to proceed in the, 

in a suit ibr wages . • • , • , • 191 



COURT OF CHANCERY. 

Court or Chaitckrt — As to jurisdiction of. 

As to relief in, when there is a defence at law 
As to, correctmg mistakes in instruments of writing 
When the, will set aside a sale on the ground of firaod 
Rules as to the relief of a surety in, . , 

As to, giving effectio proposals . , 
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106 
192 
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Cf>URT9 OF THE UNITED 8TATB3— CRIHB— HnTBTOX, ETC. 
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COURTS OF THP. UNITED STATES. 

CoiTRTS or TSB UiiiTKD Statks-^As io tbe adminltjr and maritiiM jaiU< 
diction of, . • • • • 

CRIME 

Crimx — Intoxication no excuse for, • • • 

What neceflsary to constitute a, • • • , • 

Am to chargiii^ a m^m with intent to comnut a, ^ • • 



3 



I«K 
153 
S27 



CUSTOM. 

OtffeTOM — As to the usage and, of banks in collecting • 
As to parol evidence of the, of a trade 

damages: 



. 95-^1 

67— eo 



DiJf AGX8 — Plea to a snit for unliquidated, . . • • I 
As to tbe payment of a less sum than is claimed iiif • • ^ 
As to, unascertained and uncertain . . , • 3 
As to recovery of, for a breach of an agreement not to sue S 
As to, in cases of collision of vessels . • ,49 
What vendee may recover in, fo.r fiiilure of vendor to perform . S8 
What incumbent on the plaintiff to entide him to, for breach of con- 
tract • . # 61 
Persons answerable in, for refusal to perform duties required by law 65 
As to, wilfully committed by master of vessel . • 65 
Ag to evidence in an action for defamation with a view to, . 66 
As to, for property lost by common carrier • • . 160 
Atf to estimating, for libel .... 177 — 180 
What evidence is admissible in mitigation of, for libel • • 177 
As to nominal, for a libel .... 178 
Question as to quantum of, for libel . . - • 180 
What may entitle to large, .... 180 
When the law will repair mischief by, . . • 181 
When, the evidence of character must be considered in assessing 188 
As to evidence in an action for, fbr malicious prosecution . • 190 
Rule as to granting new trial for smallness of, . . 197 
When a partner is answerable for loss and. . • . 803 
When an officer becomes a trespasser and liable in, . • 235 
As to a new trial for plaintiff to recover vindictive, . . 327 
As to non-performance which cannot be compensated in» • 238 
Liability of. owner fbr, done by a eow that u acetistomed to hook . 239 
^ As to assessment 'of, for trespass . . 239 
As to excessive, in cases of tort . . . 'T 248 



879 



DATE — DATS OF GEaCE-^DBAP AND DUMB, ETC. 



, . DATE. 

Datb — As to which muBt govern where two, are given 

When -entries of the, and amount of an execution ma/ be given in 
evidence • ■ . • • 

DAYS OF GRACE. 
Dats <m Gjucn-^Not allowed on cheoks 

DEAF AND DUMB. 
DsAF AND Dumb— As to an acknowledgment of one who was ^ • 

DEBTOR. 

Dkbtoh— 'Wlien a, may appropriate money lo the payment of whatever debt 

he pleases . 
Right of a, making partial payment of a debt 
As to appropriation of payment where a creditor has two claims 

against the same .... 

When, cannot set up. an assignment in defence to a suit by asfeignee . 
As to a, whose property is attached divesting himself of it 
Effect of taking security for a debt for which the party has a Uen on, 

property .... 

Efiect of neglect of bank to appropriate funds of/ 
As to, depositing a title deed with his creditor 
Dnly of a party who receives from his, the note of a third person as 

collateral security 

DECEDENT. 
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15 

ft 

82 
183 

247 



DxcKOKifT — ^As to the declarations of, to prove the existence or execution 

of a will . , 110 



/ 



DECREE. 



Dbcrbk— As to the, of a surrogate's court affording protection . • 

As to the validity of a, in legal form 
As to equity, a dissolution of partnership . • 

DEED. 

DsxD — When the court will order an attorney to deliver up, . 

As to the lien of a solicitor upon the, of bis client's estate • 

Effect of the surrender or destruction of a, of land 
As to the delivery of a, to a stranger to take effect on a condition to 
/ be performed ..... 

As to a, of marriage settlement . 
As to a deposit of title,, with creditor as security 
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87,88 
203 



18 
19 
66 

108 
124 
183 




DBLITBBT — DBMAlfS — DEMAHD OF FATmifT, ETC. 280 



Dbsd— Effect of an afreement to gire a, free of hieiiinbraiieoa 

Ab to a, which takes effect bj delivery and b executed by an infiuat . 849 

As to a« of trnst ghren to secure a loan 8SX 

DEUVERY. 

Dblitkrt — As to the filling up and, by one not authorized, of a bond which 

was signed in blank ' . .44 

As to responsibility of carrier ceasing on the, of goods on the wharf 47 

As to an agreement for the, of personal property on a particular day 68 

What must be averred in the declaration where payment and, are 

concurrent acts ... 61 

As to a deed which is to take efl^ct oy . . 849 

DEMAND. 

Dkmaniv— When the paymeut of a less sum may be pleaded in satisfaction 

of the • .9 

When the creditor may apply payment to whatever, he pleases . . 10 

When a bank is bound to restore funds on, 69 

* DEMAND OF PAYMENT. 

Dbmakd or Patmkiit — ^When a jur> are authorized to infer a, and refusal 99 

As to the necessary, on a bank for money deposited 94 

As to the necessary, by a bank on notes left for collection . 94 85 

As to discharge of endorser by omission to, . . • 36 
When no, is necessary . . . 63, 56, 57 

When no action can be maintained without a previous, 55 

What, is sufficient on a contract for the delivery of specific articles . 81 

As to, when a note fails due on Sunday 832 

DEMURRER. 

DiMURRBK— When defendant cannot, to oue breach and plead to the othen 18 
When a defect should be taken advantage of by, . .46 

How the plaintiff cannot on, sustain the bill . . Qi 
Effect of a, in bar of the action . .61 

As to a special, for duplicity 103 

As to a general, to a bill in equity 106 

DEPOSIT. 

Dbposit— Rrcponsibility of bailers as to a, or bailment of money 90 

As to the necessary demand for money, with a bank , 5^ 

As to money, as a bet upon an election , 68 

Liability of a bank for funds received as a special, • * ti9 

Rule as to a general. • . . • ^ 



DKFUTT aSBRIFF — DGSCKNT— -BTO. 28) 

DEPUTY SHERIFF. 

Dbpott SasEirr—EfTeet of a parcbafe by, of proper^ foJd bj hioMelf 

ander a Jteri faeias . ' . . • . 119 

Ai to a jury being sammoiied by the . • • 142 

Ai to land lold for taxes by sheriff and bought by the S24 

• DESCENT. 

DxecnT— As to an infant taking property by. . . • 151 

As to the revoked share of a devise descending to the bur S51 

DESTRUCTION OF DEED. 

Dbstruction or Dbbd— Effect of the surrender or, of lands 06 

DE^SE. 

DsTisK— As to property, to an infant daughter to be delivered to her at the 

age of eighteen who married the executor at sixteen • 88 

As to an infant taking property by, ' . • 151 

Efiect of a codicil under a, of property to children revoking the, as to 

one child . . .951 

• 

DIRECTORS. 

DntKCTORs— As to the right of, to control an agent of the corporation . 6 

As to authority of, to bind a bank by contract • • 31 

DISCOVERY. 

DuoovXRT — Demarrer to a bill for, and relief against judgments at law 104—10^ 
As to Jurisdiction of circuit judge in making an order for the, of 

books ... • • 161 

A biD of, filed by a 'parish against their minister • • 303 

- DISTRIBUTION. 

DisTiuBUTioii — As to the, of estate where a debtor in one state removes to 

another and dies • _ . .62 

As to what laws govern the, of intestate personal property . 83—02 

As to an infant's taking an estate under the statute of, • 151 

DISTBICT ATTORNEY. 

OisTBMT Attorjtbt— As to the right of, to enter a nolle fromqHi at his dift* 

cretion ....•• 196 

DIVORCE.' 
DivoAOB— When an annuity settled on a wife is not affected by, • A 
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^82 DUCKET bo MICH. — DOWER — DRAFt^ — DRAIWER, BTO* 

DOCKET. 

Docket — When entries in ^eention, kept by the devk are ad m iwible ai 

evidence . . ' . . • • -^3 

DOMICIL 

• 

DoMiciL — As to jurisdiction to administer assets being governed by,# • . 83 — 9> 

Effector, on the distribution of estate • . 8* — 8^ 

As to. evidence off , . . . ••86 

As to .laws' of snecession depending on the pliuse of, ol deceased 8b 

As to one bfeing domiciliated intwo states . • .88 

Eflfect of, as to a widow s right of dower . . •- d3 

DOWER. . . 

Dowxji— As to the right of a wife aAer having executed with her husband ■ 
mortgage of his land and released her right of, to redeem and 
take her, after his death ... » ■ , 9Si 

Effect of domicii as to a widow's right of, of personal estate , 93 

As to a widow's, interest in property insured by her husband . 93 

As to an ejectment for, where the land had been conveyed to a child 

. as an advancement . - . - . . 93, '94 

Effect of a feiM covert relinquishing, during her infancy . . $4 

Right of the widow of a deceased partner to, of lands conveyed by 

the firm •...». 94 
As to the rule in regard to allotting . • , 101 

DRAFT, 

1 
Drafiw-As to an accepted, for the payment of money on a eentingency 

which may never happen . . .4 

When one acting as an agent may sue on a, drawn by himself . 5 

Effect of paying a, that has been fraudulently raised to a larger 

amount ' . . . • 101, 102 

What a sufficient notice to a bank that a, will not be paid • 900 

At to a transfer of, to secure a usurious note • . . 847 

DRAWER. 

I>|UWXR— As to extending the term of payment to the, of a note without the 

assent of endorsers . • . . S7 

As to a bill discounted for the, on the faith of a promise to accept 39 

Effect of the want of due presentment of a check and notice of non- 
payment OD the, • • « .49 

DRUNKENNESS. 

DpiniXBKiiKSS — As to evidence of, in an indictment for murder in the firtt 

degree ... 10^ 



BNDOR«feMBN1V-BN1>ORWSR— WlWPnr^ ETC. . SM 

DiiimRiiiiS89^Wheo tlie plea of* is a fOod answer to an action by endonee 

against endorsers . • • • • **^ 

MThen eqnity will deerea a dissolation of partnenhip for, of partner 203 

no excuse for slander . . • • • 227 

ENDORSEMENT. 

fimoKSEWK/TT — Ai to an, by a person in a state of intoziealion • 102 
Impon of, npon negotiable paper made for the accommodation of the 

drawer . . . • • • '^ 

What a sufficient notice of non-payment of a note endorsed by * ^Jnn 199 

As to the prima fade import of a Wank, of a note net negoi&aMi|< 215' 

As to, bf a note payable on demand • 215 

As to an, of payment upon a note * • • * 216 

ENDORSER. 

EnMmsER-— When, may be discharged by onussion of demand Sie 96 
When the holder*s of a promissory note cannot proceed by atMithnMUt 

against, • , . . . - . 36 

Effect of the holder's giving time to the acceptor as to, • j6, 37 

What a good answer to an action by endorsees ai^inst, . .102 

What a sufKcient notice to, of the dishonor of a note . 199 

As to the necessary diligence of 'he holder to snbjeet the, . . 214 

When, may re(|uire of tlie holder immediaie aetiort by attachment 214 

When notice nuist be given to, when a note falls due on Sunday 233 

As to the relation of, for the aocotumodation of the Maker . 233 

EQUITY. 

i 

EqViTT—^Whff a proper subject of relief in, . • .53 

As to relief in, against a judgment at law . l63, 1<M, 106 

When complainants entitled to relief in, • . .104 

Astothe jurisdiction of a court of^ • . . . 105,106 

As to persons appearing to be prineipak being permitted iii| to proire' 

themselvea sureties . 105 

EQUITY OF REDEMPTION, 

E^oiTT bp RKi>RMmoir-^A8 to the widow of one pnrchaeer of an etftlife ' 
which is mortgaged for tlie purchase money being dowable 
of his, • .93 

ERROR. . 

EniiOR— At to the power of the ooart to- grant «ii«ir trial hi «lp^n4^ac4«ll 

' (or, in the verdict ' . . . . 194 

As to setting aside a Terdietin a case oltortlvhere the Jv«y Mittt)tted ' 

a palpable, .... 248 

How the, ofrejecting a witness is cured 255 
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ESCHEAT 

Escheat— Ab to real estate of person dying intestate, to the state • l(/8 

ESCROW. 

EscBOW — As to a deed being delivered to a str'^nger to take effect on a con- 
dition to be subsequently performed . , - 106 

EVIDENCE. . 

* 

Etzdsncx — When the declaration of the assignee of a bojid are, against a 

subsequent a«ignee • > II 

As to an attorney divulging confidential communications in, 16 

As to 4 receipt offered in, . . '^1,22,20 

As to, tending to prove joint ownership . 21 

As to, to prove averment of loss . 23, 24 

What conclusive, of itself in favor of a bankrupt . 33 

What sufficient, of a former marriage on a trial for bigamy . 35 

As to parol, of first marriage in a charge of bigamy . • 35 

As to documentary, to prove a marriage # .35 

As to a record being intended to preserve, afler witnesses are dead 35 

As to, satisfactory to the jury . . . 36 

What the only competent, of character when a ease goes to trial 48 

As to admission of, of statement made by prisoner to constable 50 

Effect of a written contract as, of the intentions of parties • 5 1, 56 

When parol, may be given of the customs of a trade . . 57, 60 

As to, of universal custom . ... 68, 59 

As to admissibility of, of the customs of trade • . 57—60 

As to, contradicting a contract . . . ,• 60 

When either party may give, as to the existence of a malicious motive 66 

As to whether proceedings were admissible in, . . 86 

When A decree is compl»te, of its own validity , 87 
As to, of debt in debtor's place of domicil ^ . .90 

When, of drunkenness is admissible under an indictment for murder 102 

As to notes of, taken by the judge in the course of trial , . 108 

As to a professional witness giving, as to for^i^n law . » 109 
Competency of a witness to prove the, given by a witness ainee 

deceased . . . . . .109 

As to the admissibility of declarations of a testator as, to explain his 

A • '^'^^ . r • . . • • .109 

As to a receipt for money bemg conclusive, against the person giving it 109 

When a communication voluntarily made to counsel ia admissible as, 110 
When, Of former transaction between the parties may be received to 

expi^n the meaning of terras used* in a written contract . 110 
When admissions of a partner are, against his co-partner 110 
When a motion for neWtrinl ou the ground of newly discovered, can- 
not be sustained If 5 
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LTtOHics— 'Ai to parol, to prove thnta bill of sale of goods was intended as a 

mortgage . , . . • 110 

When the execution docket and the entries therein are admiaaible as 1 13, 116 

Ab to ^ma/i^, of falsity of return • • • ^115 

By what, a forgery may be proved • • 1S4 

Ae to, of intention whether a transaction is a giA or a loan • 125 

As to the, in an indictment for bog stealing ^ • • 127 

As to, of fraud in a contract . • • 141,142 

As to, to prove insanity , . . 152, 155, 156 

As to, of the truth of charges in justificatiou in an action for libel 177, 179, 183 

As to what, can be given in an action for slander under the general 

issue . ' . 179, 183 

What, may be offered in mitigation of damages in an action tor ma* 

licious prosecution . . . . ' 190 
Wten a new trial will be granted on account of newly discovered, 193, 194 
As to a certified copy as primary, at a trial * . . 215 
When, of the admissions and declarations of the defendant are ad- 
missible • • • 2t6 
What, of malice in an action for slander . • . 226 
As to a new trial being granted on*the ground that the verdict is 

against, .*%••• 227 

What not sufficient, of the revocation of a will • • 251 

As to the, of one witness to support a testamentary paper , 255 

What, is not admissible to impeach a witness • • 256 

EXECUTION. 

ExKCirnon — When the amount of a loss awarded on a policy of insuraaee 

may be levied on by attachment in, as a debt • 15 

Effect of a judgment upon which no, can lawfully issue . 20 

As to competent evidence to prove the, of a will . .110 

Efiect of sheriff's acceptance of bank note in payment of, . 113 

Effect of a levy of, on property exempt from, . • .113 

As to fnima fade satisfaction of an, . . • 1 13 

As to an, issued after the death of the party . .113 

As to proof of the date and amount of n io.4t, . . 113 

• As to an action against a sheriff for fals6 return ofnutta bonain, 113, 114, 117 
As to property in the possession of defendant in, • .113 

As to the right of priority of, in the hands of sheriff . . 151, 152 

What a marshall is authorized to receive in discharge of, • 191 

As & the interest of a partner being sold on, against him for his separate ' 

debt .203,204 

When a sale of property on. passes no title . . 224 

As to the duty of sheriff to sell property and pay off an, . 225 

Effect of an officer s leveying upon property by virtue of an, and ad- 
vertise it for sale and neglect to sell it on, . . 244^246. 
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* 

EtBcunoji— When an, if Toid for being made retamable on the wrong 

day . . ^ 244-2a 

4e.to the, o/ a power contained in a will * . .251 

Frimafaeu presumption that alteration in a wiU was made after ite, 253 

gXECUTORS. 

ExBcoToita— As to an, who married devisee . .82 

As to the right of, appointed in one state to take property ia another 90 

EiTect of, appointed in England paying legacy to a widow in Scotland 123 

As to an, compelling legatee to refcnd • 176 
Ay to concealment of claim by legatee from, nntil after ho receives his 

legacy . . . • . 176 
As to a devastavit committed by a bankmpt who is, a reaiduas^ 

legatee ...... 176 

As to a legacy given to the testator's trustees and, as a mark of respect 250 

As 40 a will authorising, to raise money on the credit of the estate 251 

EXECUTORY. 

ESzxouTORT— Effect of one party to an,* contract putting an end to it by re- 

ftising to fulSl * .52 

EXTINGUISHMENT. 

.fiiTiHODisRMxirT— When the court wQl apply payment to the, of claim not 

secured . • .10 

As to, of of lien by taking acceptances . • 19- 

As to, of n joint and several sealed note by payee signing and sealing 

it as obligor . . . . 118, 1 1 

As to, of liability of partners by taking the note of one . • 161 

As to, of lien of a judgment by a false return of satisfaction upon an 
' execution ...... 225 

What an, of tide of tenant for life • 233 

FACTOR. 

FAeTOft-*How aceeptance by a, upon the faith of produce consigned to him • 

must bo considered ' - . . • . .5 

Responsibility ot a, who sells the goods 'of his principal and takes 

vendee's note which he has discounted for his accommodadon 110 

FALSE PRETENCES 
Fixjs Pbitskcks— As to, knowingly made to obtain money 119 

FALSE RETURN. 

Faui RzTVRir — ^An action against a sheriff for, of an execution autta froiM 113 »*I17 
Effect of a, of satisfaction upon an execution • 225 
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FELONY 

FxLOiiT — ^Wbat &e proiecator may ahow in answer to an alibi on a trial for, 9 

As to what is necessary to constitute, . . . ' 128» 175 

As to the right of defendant to a peremptoiy challenge of juronrin aU 

cai»ea of, • • • 807 

FEME COVERT.' 

fsME CoTBRT— As to the recovering of money loaned by a, . . 130 

FEME SOLE. 

Fbmb Sols— As to an action brought by a, who marries aAer the commence- 
ment of the suit • • • • * 189 

« 

HERI FACIAS. 

Fori Facia^-^As to thedaty of a sheriff who has a, to execute . 115 

What tt sheriff's cetum to a writ of, must state • 885 

FINDING. 

FiHDiHO — As to the, of lost property and converting it to the use of finder 173^176 

FIRE INSURANCE. 

FnuB Iirsuiuircx — ^Wben a loss incurred on a, policy may be levied on by at- 
^ ' tachment • . « .15 

As to a policy of, upon a vessel in port being controlled by proof of « 

' usage • • . ' . • • 157 

FIXTURES. 

FlSTimxs'^As to what are, and pass by a conv^anee of real estate • 119 — 133 
To what the term, is applied • . • 181 

FOREIGN BILL OF EXCHANGE. 

FoxBiav Box of EzoBAirax— As to a promise to acciept a, amounting to an 

acceptance ,, .48 

forei6n courts. 

.FoxEifiir CouETi—Aa lo principles applicable to the sentences of, • 83» 67 

FOREIGN LAWS. 

FoExwff Laws— As to a professional or official witness giving evidence as to, 108 
As to administration of an estate in, • • « « 183 

When the laws of foreign Kates may be oroved bv parol • 1S8 
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FORGERY. 

FoROERT — ^What constituteii, at common law . . • 12t 

Ab to evidence upon a trial for, of a written instrument . • ISS 

FRAUD. 

Fraud— When a sale at auction will be set aside on the i^round of, • SO . 

As to inadequacy of consideration coupled with, being a proper subject 

of relief inequity . . ' ... .63 

As to misrepresentations which do not in contemplation of law contti- 

tute, • • • • • .67 

Right of a party to rescind who has been led into a contract by the, of 

the other party . . • . .61 

As to relief in equity against judgments at law on the ground of, 104—107 
As to inadequacy of price being so gross as to furnish eridence of, 141, 142 
As to an acceptance which is a, upon a iirm by one of the firm * . 198 

As to equity declaring partnerships void in cases of, . . 903 

FREEHOLD. 

Frvehold— ^As to machines, dec. affixed or fastenened to the, being fixtures 

and becoming part of it * ... 120, 121, lfl2 

As to the legal effect of annexing a personal chattel to the, by a 

stranger without consent .... 122 

As to a bequest of two, bouses with all their furniture . •• 129 

^ As to a devise of, property among children of testator • 251 

GAMING. 

GAiiiHa— As to a note made upon a, consideration and tnnsfenred in pay- 
ment of a debt . . . • . 125 

GIFT. 

Girr — ^When the presumption is that a conveyance was intended as a. • 3 

As to use and occupation of land intended as a, . • 3 

When property will be presumed to be a, . • • 125 

As to a voluntary, of land mortgaged to secure payment • 126 

As to, aAer marriage by third persons for separate use of the wife . l26 

Validity in equity of, of personal ornaments by a husband to his wife 15{6 

GOODS SOLD AND D£LIVI;R£D. 

QooDs Sold and Dkutxrkd— As to an absolute contract for the sale of 

goods . • • . • 126 

Asto anactionbrougotfor, . • . . 12$ 
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GOODWILL. 
QooDWiu.^A8 to a contract for the lale of a lease and, of bak^iy • 6! 

GRANTOR. 
GsARTOX — As to a covenant of warrantv binding the, and his heirs . 24S 

GUARANTEE. 
GvARAKTKK — ^Bight of s surctj who, payment of a note to notice of dishonor 300 

• GUARANTOR. 

GuA&AKTOR— When, will be bonnd • . . (8f 

' GUARANTY. 

Goaraittt— Necessity of the tenns of, being stricdy complied with . 126 

GUARDIAN. 

GoARoiAN — As to the principle of caveat emptor applying to, sale . 12t 

As to a suppnssio weri on the part of the, . . • 127 

GUARDIAN AND WARDi 

GuA&Duir AKD Ward — As to the ahowance to which a mother is entitled £br 

maintenance of her orphan child . • 127 

As to limitation of allowance for support and education of infants 127 

HEIRS. 

HxiRS^DjTision of estate amongst the. .... 175 

When land sold fbr taxes may be recovered back by the original owner 

. or his, ...... 834 

As to a covenant of warranty binding the grantor and his, . 249 

HIGHWAY. 

HxQHWAT — ^As to power of commisdoners of. to contraet a debtlbr moiiey 

to repair roads • • • .49 

Liability of owner fbr damage done by his cow along the, • 839 

ft 

HIRE OF LABOR. 

Hxam ov Labor— Ri|(ht of a derk who is discharged wiCbiNit mUBoiMt erase 

beibre the flspiratioiiof histime 187 

3 
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pOCkSTEAUNG. 

fioo-STXALor*— What frill votconstitiite, • .127 

An indictment for, . • . • • • t27, 128 

HOMICIDE. 

HoMiciDx— Insanity pleaded as a defence under ao indictment for, 1^ 

Afl to evidence tending to abow insanity at the time of the, 153 
As to the qnestion whether prisoner in committing the, acted firom an 

irresistible impulse . • . • J63 

HUSBAND. 

HosBAVD— As to an annuity settled on the wife hy the, being afiected by « 

divorce . . . 

Sight of a wife to redeem who executes with her, a mortgage of his 

laad and releases her right of dower 92 
As to what law governs the widow's right of dower of the personal 

estate of her, . • • • .93 

As to a widow's right of dower where the, insures property, 99 

Effect of a conveyance of land by, to one of his chfldren . • 98,'94 
When a fime covert who has relinquished dower may claim dower 

without refunding purchase money received by her, • 94 
^Eflfoct of a deed 6f marriage setdement conveying the property of 

firm in which the intended, joined . 184 

As to gifts made to a wife by third persons with consent of, . 136 
Am to gifts of personal ornaments by a, to his wife .126 

As to making the, a party to a suit commenced by feme eoh 129 

As to liability of the, for money lent to the wife to procure necessaries 1S9 
Effect of statement by the wife who in the absence of her, carried on 

his business • 190 

EfiSset of a conveyance of land to, and wife jointly 130 
As to conveyances of real estate made afVer marriage for the purpose 

of .vesting title in the wife the, being insolvent 130 

When no debt of, can be set off* against the claim of the wif^ ^ 130 

An action of debt by a widow for money lent during her, Jife-time 130—- 138 

Liability of an infant widow upon her contract for funeral of her, . Ifil 

^AftlD^piiMtitHQf •aaBaoityiby tb9, 801 

^USBAND AND WIFE. 

HvsBASD Aim WiFi — ^As to awkiiig.tha husband a party to a aint eomnwiio- 

. ad by feme eoU 189 

Afctiiip h iperty ■ be qu eathed to a danghtor wiio vairifd fBomtotJielora 

eoming into possession of bequest • . 189 
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129 
129 

130 
130 

130 



If DBBAHO AND WiFE— Effect of a wife'ii possession of her husband's bond 

afler their separation . . • • • 

As to liability of husband for money lent to his wife . . 

Effect of statements of wife who carried on her husband's business in 

his absence • , • . « • « 

Effect of a conveyance of laud to, jointly . • • 

As to conveyances of real estate made after marriage to vest title In 

the wifo tl)e husband being insolvent , 
An action of debt by a widow for money lent during her husband's 

life-time « • • • • 130—138 

IGNORANCE. 

loMORANci— As to, of agent*8 authority by a person who deals with him . 6 
As to relief in equity against a jufement at law on the ground of, of 

facts • .105 

of the law no excuse for appropriating property found to finder's 

use ,...•• 1'^ 

As to, of the continuing rights of the owner of property lost . 175 

Effect of the,. of a husband of the rights of the wife . • 283 

ILLEGAL. 

IzxsOAi^ — As to an, act of wagering .53 

As to giving effect to an, and void debt . * • (64 

Effect of permitting, testimony to go to the jury without Direction . 100 
Trespass against an officer of the navy for, imprisonment of a subor- 
dinate 240—844 



ILLEGALITY. 

■ 

iLueALiTT — As to a defence on the, of the transaction • 

WMu the, of tevtifflony permitted to go to the jury is wvred • 

ILLEGITIMATE. 
IixierriJCATB — ^As to the, influence of betting on elections 

IMPEACHMENT. 

• 

^iMrsACHiiBirr — As to, of certificate for fraud • ' . 

When a vnitten contract shall be neither, nor impaired by parol 
As to, of the credibility of a witness 
As tq, of plaintifi^B general character in an actioit oJf ilaiidir 
What not admissible to, a verdict . • 

What not admissible to, a witness • 

FMPUCATION. 

fMrucATioii— General rule as to, of warranty 



64 

109 



38,33 
51 
110 
a79 
848 
856 



138,141 
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IMPLIED WARBANTY — lNAl>EQUACY, ETC. 

IMPUED WARRANTY. 



Implixd Warwahtt— An action on an, in the sale of a negro 138— 14 1 

When a warranty might be implied . • . 139 

Against what the law never implies a Y^arrantj . • .141 

As to an, on the demise of land for a specific term 163 — 173 

When as a general rule there is no, of the quality or proper^ of the 

thing sold ... 250 

IMPRISONMENT. 

IiCFBisoNMXirT — As to a sentence of, without affixing the date of commence- 
ment ..... 143 
As to trespass against an officer of the navy for, of a snbordinate 240 

INADEaUACY. 

IvADsquACT — Rule as to setting aside a sale for, of price . • 20 

As to avoidance of a contract for, of consideration . • 53 

As to a contract being set aside for mere, of price . 141, 142 
^ As to, of price being a good objection against decreeing a specific 

peiformance ..... 143 

INCAPACITY. 

IvcAPACiTT— When evidence of absolute, by drunkenness a admissible in nn 

indictment for murder .103 

INCHOATE. 
IircBOATS— As to an, right of an unborn infant to take property by descent 151 

INCIDENTS. 

■ 

IirctDxiTTs— As to the maxim in law that fixtures partake of all the, and pro- 
perties of the freehold .... 181 



INCOMPETENCE. 

IvcoMPETEiYGX — Whcu a witness is incompetent 

As to, of a witness to prove a joint contract 
As to, of a witness whose interest is balanced 

INDEBITATAS ASSUMPSIT. 



. 18,13,254,256 
854 
856 



IifDBBiTATAs ASSUMPSIT — As to an action of, by a person who has paidui note 
without the request of the maker 

INDEMNIFY. 



13 



Ibdbmbift — ^As to a contract binding the parties to, all who should assist in 

the execution of their business * 53, 65 

As to a bond given to, a stakeholder for giving up a b«t . 



INDEMNITY"— INDICTABLE — INDULGENCE INFANCY, ETC. 29^' 

INDEMNITY. 
IflDCioriTT— -At to takiiig a b6ad up, for paying an illegal and Toid debt 163, 161 

INDICTABLE. 

IfloicTABLB — When a lalse pretence », • • • i 119 

INDICTMENT, 

Ihdictmbht— Ab to a defective, not being aided by a verdict • • 48 

What a ground of ^challenge to a juror on the trial of an, for a riot 48 

As to evidence of drunkenness in an, for murder . • 103 

Trial on an, for hog-stealing ' • • • 127, 128 

As to the caption of an, ' . . ^ 142, 146, 147 

Admissibility of numerical figures in an, to express numbers and 

dates ..... 142,146,147,14a 
When an, is bad for uncertainty • . . . 142 

As to convicting a man for manslaughter who is, for murder • 145 

Trial of an, for the murder of a slave . • . 143 — 150 

As to defects in, . • • • • 144, 147 

As to liability to an, for battery . « . • 1^9 

As to an, for stealing . . • • • 172 

INDULGENCE. 
LcDtJiiOsvcs— What necessary to make an agreement for, obligatory . 36, 37 

INFANCY. 
IvFAVOT — As to the fmrn ctnert relinquishing her right of dower daring, • 94 

m 

^ INFANT. 

JmtakT'^A devise of property to an, daughter • « • ; 83 
Limitation of allowance for support of, . . • 127 
Liability of an, host and for debt contracted by his wife before mar- 
riage. ... . . 151 

As to an, widow beiug bound by her contract for the funeral of hor 

husband . ' . . . . 151 

As to the right of an unborn, to take property by descent . .151 

As to the validity of a deed which takes effect by delivery and is eie- 

cnted by an* • • • 249 

INHERITANCE. 

. 

faiBBiUTAiiCB — As to the qnestjon of, of property and the law of suecossiott 88 
As to real estate of a person dying intestate' and leaving no heirs 

capable of, . . . • , 108- 
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INJUNCTION. 

IijuHCTioir — ^When claimanta must resort to an • • .15 

As to eiecatioDS suspended by aoi • • • • l&l 

Eflect of the dissolution of an, on the parties • • • 152 

Right of party to waive, • • « . 159 

INN-KEEPEaL 

Inr-KKXPBR — What raises a presumption of negligence agaanit, • 156 

As to liability of, for negligence . . . * 156 

INSANITY. * 

IvsAviTT— As to the distinction in law between the delusion of intoxication 

and the, which it may ultimately produce . 150, 152 

When, is a ground of dissolving a partnership « • 158 

As to a party indicted tieing entitled to acquittal on the groQi|d of, 152, 156 
Who are competent to give evidence as to, . • 152, 153 

Trial of an indictment for murder defence, • . 152, 156 

INSTRUCTIONS OP COURT. 

IvsTRucTioHs OF CoDRT— As to error of court in refusing instructions . 142 

As to manner and form of, to a jury on a point of law • 157 

As to mere abstract propositions of law being given as, to jury . 227 

When plaintiff has no right to complain of the, . . 2S3 

INSTRUMENT. 

fvsTRuiixNT^As to adnussion of evidence of n custom regalating the matter 

to which an, rejates . • • • 59 

As to specialty debts being assets where, happens to be • • 20 

As to proof upon a trial for forgery that the, is nbt genuine 15^, 124 

As to an, which is a mere evidence of consideration from which a pro- 

1*32 
122 
192 
193 
253 



mise may be implied . . • 

When a court of chancery may correct mistakes in an, • 
As to relief in chancery upon an, 

As to sueing on an, executed by a wrong name » 

Effect of subsequent, as to the validity of a will 

INSURABLE INTEREST. 

IvavRAVLS IiTTSRisT— As to the, of a consignee wjth power to Mil 
As to, of a conunission merchant on his expected commiariena 

INSURANCE. 



156 
166 



iHsntAircs— Wben aarared cannot recover for a total \im witiioiit ^MndoB- 

ittf to the nnderwntors 187 
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CB-*As to a policy of, upon a vessel building in one port being con- 
trolled in its operation by proof of usage in other port* . 187 
As to a policy oC in the nature of a guarantee . 159 
Asto, passing the title of property insured . 158 
Ab to insurable interest of a commission merchant in his expected eom- 

missioirs • • 1^ 

When an executrix might charge the estate with the axnoimt of pre- 
miums paid by her for, . . • • 150 

« 

INSURANCE MARINE. 

l>8imAVCB Makihb «-As to amount of underwriters liability in the eaee of 

total loM 150 

How the question of total loss is to be determined * • 150 

As to underwriters being itable as for a total lose • •# 160 

INTEREST. 

IvTBKnT— When a debtor may direct the appropriation to the principal to 

the execution of, * • . . 10 

When it is error to compote the, due on a judgment and render judg- 
ment for the aggregate .... 160 
As to the right of' pnicbaser on the recision of sale to claim, 160 

INTOXICATION. 

Intoxicatioic — When plea of, is a. good answer to an action by endorsee 

against endorser ... . 102 

Mere, no extenuation or excuse foi; crime • . 142 

How the jury are entitled to regard the fact that defendants were in a 

state of serioas, when they committed the act of killing 144 » 140 

As to the discrimination in law between the delirium of, and the in- 
sanity which it ultimately produces . ' 149, 150 

£flhetof,e8 to the conveyance of property • . 100 

INVENTION 
IvfBxnQN— As to the necessary claim of, to support a palest • 40 

ISSUE. 

Imvb— As to a defect in the declaration on the, of not guilty *, .46 

Effect of the decision of a court of competent jurisdiction oa the faeti 

in, •■«... 83 

As to particulars put in, by the replication . . 100 

As to evidence of plaintiff's general character under the gen^nu. 177 
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JOINT ACTION. 

JoxvT AcTioif^Efrectorthefailareofa, as to an/part • • G5 

Ab to assessment of damages in a, of trespasd • • S39 

JOINT CONTRACTORS. 
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As to the Hiakers'of a note being principal niid, . . 210 
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bankrupt . . ' . 254 

JOINT DEBTORS. 
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instrument ...... 216 

JUDGE. 
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Effect of an agreement not to proceed on a, until die mortgaged prop- 
er^ is disposed of . . • . .8 
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As to form necessary to a confession of, . . 161 
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Effisctof a discharge of, by the surety .... 208 
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JUDGMENT CREDITOR. 
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JURISDICTION. 
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without, * . . . 224, 225 

As to the question whether the common law courts have any, of per- 
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t JURORS. 
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JvBOSs — What a ground of challenge to, on the trial of an indictment for 
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What relationship is cause of legal exception to a, . 48 

Expression of opinion a good cause of challenge to, . . 161 

As to irregularity or misconduct of ... 102 
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Jurors — As to an incompetent, being inadvertently, swoni • 

Effect of a jury being discharged for iilndss of) • • 193 

As to the right of peremptory challenge o^ • • 20r 

Eff^t of, being irregnlarly detected • • . S4P 

JURY. 
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Instructions of the court to the, . . . G2,.8& 
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Motion for a new trial for misdirectioii of th«, • . . 85 
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fjict ...... 110 
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tion for slander . . , , 237 229 

How court and, will understand words . 237 

As to evidence to be weighed by the, , . 238 

KILLING. 

XlLUHO — As to determining whethier an act of, was cr was not murder 144, 14^ 

As to the act of, being an outbreak or paroxysm of disease . 154 

As to evidence of the fact of, without provocaiion » .* 154 
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paymg him rent ..... 13|^ 
Ai to a, authorizing, bailiffs to distrain for rent and receiving the pro- 
• ceeds ..... 163, 163 
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Whan radooonad bank bills araihaanliJMftM; M 
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LAW MERCHANT. 
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UGACIES. 
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pro tutdo • 4 
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LiTTBio OF AiMiieuTBATioti— Ae le aathoritjr to grant, • • 

Aa to conrtB taking notice ot, granted out of the State 90 
Who n»7 mainiaiw treapaea for the aeiznre of goods of inteetale b^ 

tfreenthe death and the grant of the, 840 

LETTERS PATENT. 
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LETTING. 

LBimre — Whattn implied condition in the, of a honae • • ■ IQS 
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Implied warranty in, a carriage • / • • 166 

Obligation impoaed on a a party, for hire • • 168 
Aa to the, of goods and chattels .... 168 

As to a mized eontract of, goods, chattels, and house . • 169 

As to the purposes eontemplated by the lessee at the time of the, 171 

LEVY. 

iiKTT^-Effeet of a, of an execution on property .izempt from execution ' • 113 

As to a, on the property of a third person . 113 

When a, lapfMia/Kis satisfaction of the execution . • 113 

WboA a, dumgea the .title and diseharges the defendam 176 

What the law will presume where a, has been made • • 176 

Bflbet if an oflcer, on anifieient proper^ and waste it • 1 76 

As to a, on sufficient property to satisfy the jndgment . , SS8 

Aa to a sale of oter property than that embraced in the, • 224 

Liabili^ of an officer who, on property nnd negieots to edi 5M4 S40 

LEX FORI. 

Ijk Fou-»MQiaBlho^fmatgOTent . * 90 

LEX LOCL 

tax Looi — ^As to oontraoti being goTemed by the, • ' • 177 

LbEL. 
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As to oTidenee of plaintiff's general bad ehanuster being admiasible in 
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for collection • .16 

When client's note for amomit of balai^ce does not discharge the, 16. 1% 
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Aa to attorney's, in equity on his client's papers . 

As to, of attorney at common law upon the judgment his client may 

rccoTer . . . • • 

As to discharge of attorney's, ... 

When at is discharged by taking security payable at a distant day 
As to a vendor losing his, by taking a promissory note 
As to revival of, by the dishonor of note 
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As to such a, as exists in Engbind 

Alio a, apontfae general principle familiar to the oommoii law 
As to the, of captain of a ship for his wages 
Eztent-of attorney's, •n the papers of a banknipt; 
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As to, of attorney upon his client's money before it came to his posses 
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When a banker has a general, upon all securities in his hands 
Extent of a solicitor's, upon the deeds of his client's estate 
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Societ/ . . . • • 

Aa to a discharge of the, of a jn^ment 
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When the, of a creditor in title deed may be assigned 183 

As to, of brokers for general balance upon a cargo consigned to them 188 
As to, of two persons on the same property . . 183 

Jarisdiction as to a, for supplies to a domestic vessel . . 183 

HOw questions of, npon a foreign vessel are governed • 184 

As to, of attorney at law on money which he has collected . 184 — 190 

Aa to, of partnership claims where the interest of a partner is sold • d04 
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recovered ...... 231 
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Ae to, Ifeing the yst of an^ctioii teehnto S96 

What is eTidence oC . . • . flM» S89 
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Maucious— 'When either maj give evid^nce to prove or disproro % 

A» |o» iftt»^ of words spoken 8Slf 
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llAueiovs PftosBouTioM<— As to an action for indieliiig nalieionsiy 190 
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MANSLAUGHTER. 

MAVSLAVoaTSK— As to the verdict of a jury finding priaoaer goil^ of, 149 

As to one indicted for murder being convicted of, ' / ' 149 

MARINE INSURANCE. 
Mabims Ihsixrajios — By what the question of total loss is to be dotenttiiied 169 

MARINER. 

MsBiaiBm— Right of a manner discharged after the articles signed 191 

MARITIME JURISDKTMON. 
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MARITIME LAW. 
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MARRIAGE 
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Efleet of a setdement made bj a Amale on tfae oto o( wliUe aha is 
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MARSHAL 
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ezecutioa .191 
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As to the right of, in cases of nalvage to bind the interest of his em- 
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MERCANTILE 
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MINORS 

MnvoBS— When a, has control over his own aotions' 151 
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MISDlSECTiON. 

Tioii— Ab to « new trial for 

What heid no, ... 

As to an error arising firom tlM of the judge 
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MuiroMSS—- As to a plea of, by one an ed in hie asianied 

MISREPRESENTATI0I9. 
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When equity will set a^ide a sale at auction for, 
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As to one being induced to give a receipt for jnoney by, 
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MuTAXB— As to contempeteney of witneaeeeto prove, of jvron 
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As to a gift of land, for the purchase money • 
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MORTGAGLiS. 
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When a verdict will not be set aside upon, of the losing party 



193 



6 
M 

G7 
09 



168 
198 
848 



9V 



118 

m 

847 



Aa to, for probate of a will 



860,963 



MURDER. 



VoBDUR— Aa to evidence of drunkemieas m aa mSk^mtmt Ibr. 

3 



1 

I 



Mv&osR-* Af to rnkt of the totgaipo^ hm v^p^ ^^ wakj/dot tt, 
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NAME. 
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NEW TRIAL. 
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Af to a motion for a, for misdirection . 4% 41^, 85 

When a, will not be granted in consequence of the admission of ille- 
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NOTARY. 
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NOTE. 
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When payment should be made when a, falls due on Sunday 
Bight of first endorser on an accommodation, who has paid it 
Ai to tiiOi of a third person received from a debtor as collateral 

rity ..... , 20 

NOTE, ENDORSEMENT OF. 

a 

Rots, tirooRSBMSirr oi* — Prima facie import of a blank, not negotiaU^ 915 

As to the doctrine applicable to, payable on demand . 



PARENT AND CHILD. 

pABWT AHD Child-^Ao to Yolufltary oonveyanees by, to a, 

Aa to tiie role that a child within the age of nurtnra eannot bt 
rated from its mother by order of remoral 

PASTNBftS ' 

PaBTUg U * A a tc beeeming a, by signing a contract widi otheia 6d. 55, 66 
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to lands conveyed by, being subject to the dower of the widow 
of a deceased, .... ^4— *1W 

When the adraissioni of a, are evidence against his co-partner 110 

Aa to a note by one of seveml, for a demand antecedently dae > 161 
Eflect of an acceptance hi the name of a firm by % competent to bind 

the firm IW 
As to a notice to one, of the non-payment of a note endoraed by the 

finn 199 
Si^t of notice to a snrviving, as to the estate of the deceased, 199, 900 
Aa to arti<Sles of partnership regulating the rights and powers of the, • SOS 
When articlei of partnership may be altered by the conduct of the, 809 
Aa to the implied authority of a, to bihd his co-partners for the repay- 
ment of money * . . . . 908 
Effect of a, breaking off the partnership vyth an unfair design 903 
Aa to the authority of one of two attorneys in partnership to bind his, 

by a note in the name of the firm . . 903 
Aa to the intorest of one, being sold on execution at law for his sepa- 
rate debt .... 203,404 
* Ai to making one who was a, when the action accrued a competent 

witness • .- * • . 855 

PARTNERSHIP. 

PARTnaaaif — ^Eflbct of the retirement of one of two aoliciton ia, aa to their 

' eiient • • . , • • 16 

Aa to intention of parties relative to fonmng a, • • 50 
Af to the right of dower of the widow of a deceased partner to landa 

conveyed by a mercantile, 94—101 
Aa to admission of a partner previous to dissolution of the, 110 
When insanity is a ground for dissolving a, • . 168 
When a member of a, will be bound by the acts of an agent who ex- 
ceeds his authority ... 808 
Aa to admissions made after the dissolution of a, 808 
Aa to articles of, regulating the rights and powers of the partners • 808 
Aa to implied authority of a partner to bind the, for money borrowed 808 
In wfaftt oases equity often declares, utteriy void • . 803 
Effsct as to the liability of co-partnan where one breaka off from the, 803 
liability of one who quits the, that he may make a profit to his own 

advantage ...... 803 

Aa to implied authority of one of two attorneys in, to bind his partner 

by a note in the name of the firm • , 803 
As to, accounts where the interest of one partner is sold on exeeation 203, 804 
Aa to seizure of, property by sheriff wherq the interest of one ptvtnar 

iasold . . . . 804 
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PATENT. • 

FMQtirT— As to what nniBt be claimed to sapport •» • i • 49 

When a, la rendered inefiectoal • • • 49 

When only a machine is pateiitrt>ld • • » • 904 

PATENTEE. 

pATnrTBB— Effect of the specification seeking to cover more than the, is 

strictly -entitled to 49 

PAWN. 

Pawv— As to InhiJty where a, is lost or destroyed • 9M 

As to a special contract that the, shall be the onl^ seonritjr for the 

debt . ' . . . 804 

PAWNEE. 

Pawiiu— rRjght of, whore the pawn is lost without his Anlt « • 904 

liability of, for refhsing to deliver the pawn when the amount is ten- 
dered .... .904 

PAWNER 
pAWirKB-^.\s to the, of a chattel retaining his property in it • 904 

« 

PAWNBROKER. 
PAWUBnoKSR — As to the rights of, in property pawned . • 904 

PAYEE. 

pATsn— Aa to a St^ te beiflg^ of a promissoiy nola • 96 

SITeot of the, of a joint and several sealed note aignbg aftd aealing it 

as one of the obligors • 118 

PATfMBNT. 

FMEBirr— Sole as to« of a lotaaasi after a debt beeomei dne being pleaded 

in satisAction • • 19 

As to an accepted draft for the, of money en a contingency that may 

never happen . • . . 9 

When a debtor may appropriate, to whatever debt he pleases • Ifl^ 

As to the right of debtor to direct a partial, to the principal in exclusion 

of the interest * . . 10 

Aa to what claim the oonrt will apply, to %ztingnish 10 
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PEREMPTORY CHALLENGE. 

TwMMmrtomT Cballsvob — Where the right of a defendant to a* of jnion 
to the number of twenty eziili . . 

PERJURY. 

PcBJiniT — At to a conrt of eqnitj affording relief againat a jndgment at law 

when, has heen committed .... 101 

4 

PRINCIPAL AND SURETY. 

PnnrairaL A«n Sokstt — Effect of a judgvfnt being paid hjsnrety MS 

Aa to right! of creditor against a surety if he remain passive 908 

When surety is discharged by ftihire of piwenttnent by thoofedito^ 
When mnty on a note may compel the preeentmeat of it to admi 

trator of principal 908 

PRISONER. 

PMMMmmr^AM to sentence of conrt upon conviction of HiOi being pro- 

nosnced in, absence . « • . 143^ 150 

Wlienjnry are authorized in finding, insane 166 

PRIVILEGED COHMUNICATION8. 
PuvsLittss CoHMnricATiovs— What held to be, . '916 

RECEIPT. 

Rbobipt— Aa to attorney's, for banlc note in payment of his client's d«bt 15 

As to a, for money being conclude evidence against the person giviqg 

it ...... 109 

Effect of, given as Ibr ao much money in fidl of dobt and faitenit Ibr 

•monrflof jwlgineirt 915,906 

How, are to be ezponnded « 807 

RECEIVE K OP PUBUC MONEYS. 

Raouvflft or Pimbio Biom»^Atf to tiie feloinona tikl^ aiM mtryia^ amy 
the pnUio money in the custody ol( 

RECORD. 

RBooni>-*-When thf^ cannot be amended 

As to a, being intended to preserve evidonoe after .Iho 
dead 



EEolsTEh-<^RKLkA8B~-iBLINairiBHIiiNT> ife. ^ll 

Eboob»— Ai to a, being endoned ai a reinanet M 

Elfeet of the, ihowiog tbat the jury weie Mimioaed by depntf tteifir 14S 
A> to the whole evidence being Bbowo in the, • 987 

As to ihe, grring the names of the indindoals compnsing the jpatf 

REGISTER. 

RawsTsn- AstotheprodofBtion of the paris^ as evidenee of a n»rriage 

RtlLEASE. 

ksLSASB— As to a eoyenant in the nature of a, .7 

When a covenant would have the effect of a, 8 

When securities are, by neglect to appropriate (ands 81 

As to the right of a wile to redeent after having enennted with her 

husband and, her right of dower 
When snre^ wiiVbe. by ag»eenMnlof the onditor 
Uhct.of a, to one obligor . • •* 819 

As to the necessaiy evidence to, one party to a eom s nut on Ike grodnd 

of theiiilnin of the ether to pevferm 
As to, of surety by creditor ehengingtiie terras ofthe e o nn n et 
When defendant cannot by, make a poison n eompetsntv 

^ REUNamSHMENT, 



Rauv^uisHiinivT— As to a mere, of actaal residence being an abandonnieiit 

ofdomieil • • 83> 

. As to an infimt Jbns osesrt being estopped hy» «f dower during ^On 

vertiure • Mtfl^ 

- REPLEVIN. 

Rnruvm— >As to w^ is not evidence in an action oC . 18^ 

Agunetwliem. will nolJie 
As to proper^ levied on by sheriff being laken ^romUnshj snk «( 

RnwniBmte^llnien a pa/ly inay, a contraet for frand • ' tti 

When a siy piwi s seri will not invalidale a sale ao# enable the par* 

lOrlt . . Iff 

e 
' lltSBlIlfiliCIE* 



R^Binien-— Astenelloeloacnditorwhose nnkaown « •' SC 

AstoareliainirimieHtofaettta., 88i 
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REVOCATION. 

Cbtooatioit — Wliat not sftlBeMiit eTidenoe ^HiitenCioii to, a w9 . 
Eflbet of die, of a devise to one child 
As to a will being affected by anj tiling diort of ezpren, 
As to an implied, ofa will ..." 

When a second will operates as a, of the first 

ROADS 

SoAD»— Asto the power of conunissio/iers of highways to borrow money for 
the repair of, .... 

When commissioners are not bound to repair, or bridges 

SALE. 
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853 
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49 

50 



fllAiA-^When a, will bo set aside on the groand of frand • -80 

Effect of an oral contract for the, of land . . 51 

As to a contract for the, ofa lease and goodwill ofa bakery • €1 

As to the yalidity ofa, of chattels . . . 184 

At to goods deliyeted for, or rctnm . ^ . • 186 

As to the principle of caveat mnpter applying to a gnaidian's, • 187 

When a mpyntno teri will not invalidate a, . ' . .127 

As to, of the interest of one partner on ezecation • ' 303, 80i 

As to the right ofa purchaser at a, ofa partner's interest . 804 

When a vendor has a right to treat a, as void 883 
As to a purchaser at an auction, being compelled to accept an enenin- 

bered title ...... 883 

When a, passes no title .... 283, 824 

As to irregalarities of a sheriff in conducting a, . - 285 

When a party cannot complain of a, made by a sheriff . 886 

As to the title acquired by a purchaser at a tax, , 339 



SALVAGE. 
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>As to the ri|^t of the master of a 
«fhji 



to bind Hm interett 



883 



SATiflPAcmif. 



'AOTioff— When defendant may plead the delivery of the goods in, of 

die demand . • '' • 1,8 

When accord and, cannot be pleaded • . . 8 

What to be taken as a, ofa legaor to a child * 4 

When a creditor may apply payqaent to the, of wbaterer demand he 

pleases .10 

As to the, ofa debt against two estates g( 

What a jprtm4i,/Side, of an execution , .113 
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8CIRK WACUB aEAL — SEAWORTHy, ETC. ' ^13 

flATiiFACTioir— How presumptioii of, may be rebutted IIS 

A» to gift by a hoaband to his wife being good against the rights ot 

careditors to take in, of their debts • • « VX 

Efiect of a judgment without, against one of two joint dibton . 161 

What a, to a judgment • • • • 176 

As to, of judgments by a receipt for money • • - 205 

As to entering, upon judgntents . • t 

As to notes taken in lieu of, of judgments 
When the law will not permit further, . • 

When a claim must be presumed to be satisfied . • 

As to what will not exclude the presumption of, . • 

When a levy is a, of judgment 
Effect of the return of, upon an execution . . 225 

SCIRE FACIAS. 

Sorns Facias — ^When bail is not precluded from availing hmseifof discii«ig» 

on the, • 90 

When it is not necessary to sue oirt a, • 120 

When a writ issued on a judgment without a, is roidaUe • 5iS4 

• ..• 
SEAL. 

BnAL— ECect of an agreement under, not to sue for a limited time 7 

As to an agreement of parties under, ... . 8 

SEAWORTHY. 

* 
Sxawohtht — Duty of common carriers to provide boats which shsll be safe 

and, ..... 81 

^ As to expenses to render a damaged vessel, for the voyage • 160 

SECURITY. 

SBCfTUTr-— As to an agreement to give notes as collateral, , 7 

As to an agreement where a judgment creditor takes a mortgage ^$, S 

When the court will apply payment t^ the claim for which there iano, 10 

When taking, destroys lien on proper^ ... 17 

As to the general lieu of banker, upon, in his h^bds 19,32 

As to delay to sue a note without taking any new, 36» 37 
Effect of a written oontnwt adopted by the parties Ibrtbe, of their 

rights • • •< '61 

When, are released fay negleet of bank to appropriate flmds • 88 

As to title deposited with creditor as, •* 183 

Effect of a special eentraet to take a pawn as, for a debt 904 
When acceptance of negotiable, is to be deemed payment . 
As to whether a note be accepted as payment or as additional, • 
As to a pledge in the hands of a creditor as, 

As to the note of a thlr * person received by a party as collateral, 2M 
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SCIZtTRE. 



A«lD, of good* in otM State by «n 

aattt^r . • . 90 

A» to, of partneniiip proporly by ahorHf nnder oMovlioB agoiMt •■• 204 
When an admiiiMtntor.inajr iMuiitaiB tntptm far 1^ of foodiof ia- 

tostate ..... aiOlMft 

Whoa an eseciition wi*> «ilbfd no jvotifioatiOD to aa oSoar, fMyul/ 

oador it ..... tM 

flCNTfilfCE. 

OS— A0 to principlot appticaUa to, of foreigii coorta * . 8S 

Aa to, of aooloaiaatieal coarls in tbo probate of willa 87 

Aa to a, of impriaonment wjflioiitibibigthe date ofita oomneiieemeBt 143 — 150 
Aa to, in the absence of the priaoner 143 — 150 

AaJtamaitiaatBaiNitof, • IM 

SET OFF. 

« * 

Off I— When no debt due firom the hnabaad ean be, aiaiaat die daita of 

the wife . . ISO 

SHFJUFF. 

<^EiK»ct of, aeceptinf bank notes in payment of aa ezeeatioa 119 

As to a levy on property exempt from execution 1/3 

Aa to an action against a, for falsely returning an executioa iiaBa b&mti 113 
Aa to the diligence and exertions required of, to levy 113 — 115 
What claims, is bound to notice . 113^117 

What sufficient to put, upon proof of tbe correctneas of his return 1 15 
Bflbct of the oldeat of several eieeatioas iar hands beiqg stayed by ia- 

\ junction ... . • . 15* 

Aa to seizure of partnofahip property by, ibr i nt e rsat of one paitaer 901 

How lM|g, U attthorned to perfom the dniiea of his office . 284 

When laada add by the, aaiy be laeovered by the 'original owner 234 
liability of an officer who execates proeeas isaned by a eoait without 

jurisdiction ' . ^ • . 224 

Aa to property levied on by, beiag taken irom him by reptevia 985 

Mbit ofthe Mtam of saliifhatioB upon aa exoeatiaa Aoagfa ftbe, 225 

Aa to a, beiag permitted to contradict his letura . « 285 
Wha^ retnnt 10 a wiil of jSsri yhaiaa moat Blata 
Aa to irregularitiea of a, in condoctnga. sale 
When a party oaaaot camplaiaaf a aale aaAs by a^ ' 

SHBRIFF'S RETUaN. 

W Barvaif — Elbet of tfie retuni of satislaetioa afoa aa exaoalioa 
Whal a» to a wri. vfjuri fmeim§ mnat state 



9V»BXP9*B tAl.A— •SBir-^IOAATUftV, ETC. 

SHEKIEFTS SALE. 

BwBmf'n Saub— Kffect of inr^gqltrities of a, as to thp lille of a hmm^pV' 

chaser • • • 

When a party cannot complain of, of real property . 

SHIP. 

l^tUf^\9 to liabflity of ownera for CQitfs i^ .^^W o| cqffiWVPfi 

Aa to an insurance afTected on a, • • • 

Aa to a pledge of, freight imd carga by Aho maater on a bottomry 
bond ...••• 

Abandonment of, and freight to underwriters 
Implied anthority of master to borrow money for ^ oae oC 

* , HIGNATUEE. 

fibovATURK — As to eyidence^if, on ft trial for forgdiy . • 

What a sufficient, within the statute of franda 
frmafaeU presumption as to the, of testator to a wiD • 

SITUS. 

(SbFrus— ^Asto personal puifopei^ hai^ no, . 

SKILL. . 

GboLL— What we aro to understand by reasonable, 

SLANDER. 
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225 
S26 



49 
158 

158 
159 
193 



S54 



89 
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Slasdsb — ^As to evidence in an action of, of the general 9haraote,ror|>]aiiitiir 

in mitigation of damages . . • 179—182 

.What the gist of an action for, . ^ • 226 

Asto the rule in actions for, that defendant shall be held respoasihli for 
words spoken ...*.. 

, Aa to the right of defendant in an action for, to relmt.tho pjcfwnaptioii 
of malice ... » .. • 

Aa to what is not actionable . . • • 

When the law will presume malice * • • 

To'Whom the qnestjtfi of malice la properly anbmitM in an aolioaftiv 
Aa to the law implying damage fr^m, worda spoken • 

Drunkenness lip excuse, for, . \ • 

When the court will grant new t^ial in, • . • 

As to what is evidence of malice . . • 

SPECIFIC PEitFORMANCE. 

. Srsomc PKRFOiLMAircK^^.U^er •mind cicenmstaneep the conrt will decree, 
Whep a court will interfere foe the.piirpose of.dkaotiag, of a eomiraet 
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227 
227 
227 
227,230 
228 
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STAKE HOLDER. 

Stakb Hou>b»— Afl to responiibilitT' of a, wko paji orer a bot without 

thennctionofthejiidgea ... .8 

STATUTE. 

Statotx— Ai to an action to onfbree a contract in violation of a, .3 

Effect of contract made abont a matter which is prohibited bj, 61, 10 

STATUTE OF FRAUDS. 

Btatutb op Fbauim — Aa to an oral contract for land being roid onder the, 51 

What a sufficient aignatnre within the, • • 226 

STATUTE OF LIMITATIONS. * 

Statoti op Li WTATioira— What pajment will take the case oat of the, 904 

SUNDAY. 

JdnrDAT— When pajmentshonld be demanded where a note falls due on, S3t 

As to a bill of exchange drawn and dated on, . . - 32)3 

Distinction between publio and prirate acts done on, • ' SdS 

SURETIES. 

BvasTixs — Rule as to the relief of, the same in eqoitj as in law. . 106 
When persons appearing to be principals are permitted to proTBthem- 

selves, ..... t06 

Effect of, pajing and satisfying a judgment against principal 306 

When a creditor's rights are not impaired . . 208 

When, are discharged bj failure of creditor to present the note 806 

WhAi, maj compel the holder of a note to present it 906,214 

As to release of, hj omission to present claim • • 210 

As to release of, by creditor's forbearing to sue » 8l0 

As to, stukUng as a guarantee . 81 1 

As to risk ofinsolrency of principal being assumed by, 811 

General rule as to the obligation of, becoming extinct . . 213 

When, has a right to demand the assignment of an instnuneiit 8l3 

Effect of proof that defendant signed the joint n#B as,* . 2l6 

As to the ri|^t of a, to stand upon the terms of a contract . 833 

As to endorsers of accommodation note standing in the relation of, 833 
When the, in a bond taken under a writ of arrest cannot be made 

HaUo . • , .833 

TAXES. 

Tazss— As.lQ- land aold by sheriff for non-payment oC • • 884 

>a to estate of a tenant for life being sold for, • 833 



VAX 8AIA-^-TKirA«T»— TKBANTB IN U^MIIOH, BTG. 

TAX SALE. 
Tax Sam-^As to the title obtained by punduuwr at •» • 

TENANTS. 
TiVASTS— When ^e, of a home may qnit without notice 
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Ab to an implied nrarranty in the demiae of huid for a certain rent 163—173 
^ TENANTS IN COMMON. 

TuTAiiTS IV CoHKOir — Aa to conve janee of land aa, 64 

Aa to, haTmg a joint property in real estate . • • ^03 

When pnrchaaera A a aale of partnenhip propesly beemas. • 804 

TENANTS FOR LIFE. 

Txvahts FOR LiFX^-Aatotfaedntyof a, to pay tazeaontheeatate • S33 

TENDER. 

TuTDxn— When the, of a specific anm is not neceanry to recoveiy ^ • 48 

• Effect of a, to pawnee of a chattel • 304 

As to recovery without proof of, . * • • 234 

As to an allegation of, of goods being supported by proof of delireiy S34 — ^237 

How goods should be tendered . • 234—1^37 

THREATS. 

XnUATa— Presumption of law aa to the influence of, or pronuae • 938 

TIME. 

Tnx — ^Effect of an agreement not to aue foF a limited, • 7, 8 
* Effect of an agreement oi holder of a bill of exdiaage to gire, to an 

k acceptor • "^ . • . • 36,37 

When, will begm to run on a valid daim • • 204 

Aa to the legal computation of, . • : • 238 

TRESPASS. 

a 

TntflPASs^ Aa to a justification to partiea sued in, tii 

Aa to, against sereral defendants where aD are hnp.ieated in one joint. 

aetoC • • • • • 239 

When an admmistrator yay maintam, for aetzure of goods of inteo* 

tato • . X .240 

AitOt being maintained in the courta of thia acate againat an offcer of 

the navy for acti done on the high aeaa 240->5^ 
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TAOVEfi. 

TsoTiR-^AetioB oC for a promiMoyy notto . • . • » 16-i>19 

An action of* for sundrj articles of pertonal property claimed by 

plaintiff as administrator • • . . 84r— 03 

An action of, for a house which had been moved from one lot to an- 
other . . t^—tS^ 

As'toala^oMbeSngliahlein, for catUe distrained by biulilf' . 169 

TAUSTEEd. 

Tavstbss— As to an annnity given to, In tmaC • Mt 

When, a, renders himself liable foj default lo his eo^ • • M7 

Liabili^ of, br neglect to invest on real seiraritiea M7 

As to a legacy given to testator's, and executors 860 

TRUSTS. 

. . . • ' • ■ 

Tbvsts— As to what was intended as a gift and not as a, (br the benefit of 

die &ther • 8 

When the husband and his creditors are bound by a» • 106 

As to an a aan i l/ gwo n to trustees in, • 80^ 

LJahili^ of tmateea for neglect to mvest aocording to th6i 847 

UNDERWRITER. 

OtbnwniTin— When assured cannot recover as for tduil loss without abaa- 

doning to the, • . . • 157 

As to an abandonment of ship and freight to the, • • 150 

When the, liable as for total loss • • . 100' 

USAGE. 

Uaaon— As Id tho, and customs of banks • • • • 85—31 

When a policy of insurance is not controlled by proof of, • ^ 1^7 

USE AND OCCUPATION. 
UfB AHP OoooFATiov— When the-, of land should be duugiBd aaan advttiM> 



USURY. 






UtvnT— As to tibe <|fiestipn of^ int^ss^ of a written c^ntrapt • 047 

Wlien*'a note given pursuant to an agreement void for, • S47 

• VfiNDOB! AND VTENDEli 
« 
VnrDom avd Vtenn^Aa to ^ondbr^s iraiVattg his ITe^ Vy tddttg VtadeoV 

note for consideration • . 17 



TSNIEK — ^TENIRB FACIAS YEftPIOT — TBfiSEL, ETC. 
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VxBDOB AND VxiTDSE — As to a coDtTact between, to aell or deliver property 

at a particular day • • • .52 

When vendor may consider the contract at an end for fiuiore of paj* 

ment by vendue • • ' • • •60 

Role as to fiztnres applying between, . • 121 

As to discharge of vendor's lien againrt estate of deceased vendeer • 247 
As to the title vendee takes from vendor • . . 24B 



V£NIR£. 

^Bvnix— As to a special, for the trial of prisonen 

VENIRE FAC1A8. 
Funns Facias — Av to motions to quash the, and for an Ma, 



143 



143,150 



VERDICT. 

VkiDiOT-^As to a defect not cured by, . • • • 45, 46 

When the court will set aside a, and grant a new trial • 124 

As to the power of jnrors to deprive a party of advantage of a, • 162 

As to declarations of jurors as to the reasons which led to the, • 162 

As to setting aside a, for the mistake of the jurors . • 162 
Discretion of the court where a juror is sworn who cannot render « 

legal, . . •168 

Am to a, on an indictment for larceny of a note . • 173 

As to a, in a penal action in contravention of law . • 194 

Effect of a, and judgment of acquittal in criminal prosecutions • 194 
When a new trial cannot be granted on the ground that the, is against 

evidence . . ' • • ^ 227 

As to admissibility of evidence to impeach a, . 248 

As to a, being set aside in eases of tort for excessive d^niages • 248 

What a good cause of challenge but not ground for setting aside, 248 

As to a, being set aside for improper conduct of the constable 248 

VESSEL. 
# 

to anthority bf matfter of, to bind the owners by cdtttract • 5^ 6 

As to cases of collision of, . .... 49 

As to responsibility of owners of, for damage committed by niaster • 65 

As to repairing an injury to an insured, . • . « 157 

Ai to the right of master of a salving, to bind die interest of ownexv 823 

Who may direct the employment of a, when there are several ownen 249 

WA6ERINQ. 



WAMOkiva— As to the law against, on elections 
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880 WABRANTT — WIDOW-^WVB. 



> WARKANTY. 

Warbaittt— Ai to when implication of, uriiet • 

As to a covonant of, binding the grantor and fail hein • 
When there is no implied, of the qoali^ of the thing eold • ■ • 

Efiect of a mie of real estete withoaty.of Utfe • • 860 

WIDOW. 

Widow— As to whatkw gorems the, right to dower of the personal estate 

of her hnsband . • • .• • ' 

When a, takes her dower interest snbject to the lien of Insnranoe 

Societj • . • • • • 

When a, is dowable of her husband's e<}nity of redemption - • 03 

As to the right of a, to dower of lots sold bj her husband as teni^it ib 

common • • 04—101 

As to payment of a legacy bequeathed in England to a, wliose domicil 

was iB Scotland . . • • • 1581 

When an infant, is bound by her contract • • 151 

WIFE. 

Win— As to an annuitjr settled by the husband on the, on a sufficient con- 
sideration • . . • . • 
As to mourning rings given by third persons to the, after .marriage 195 
As to giiVs made for the sole benefit and use of the, . . ISO 
As to gifts of personal ornaments by a husband to his, • . 186 
As to liability of the. husband for money lent to the, to procure necee- 

saries ...... 180 

Right in equity of a debtor to the hiyiband who has paid money to thot 

who was turned away without cause • ' . 180 

When statements by the, are not evidence against her husband . 100 

Effect of a conveyance of land to husband and, jointly . . 190 

As to conveyances of real estate made after marriage for the purpose 

of vesting the title in the, .... 130 

When no debt due from the husband can be set off against the daim of 

the, « . • . 130 

When an action smfvives to the, for the recorery of money • 190**138 
Effect of the consideration moving from the, . 131, 130 — 138 

As to a promissory note given to the, . 133 

As to property in possession of the, by legal intendment • 139 

Criterion by which the question whether the action snrvives to the, is 

to be resolved . . 139 

As to an action brought in the name of husband and, on a note exe- 
cuted to the, daring covertore . 130 
Liability of an infant husband for debts contracted by his, before maiw 

riage ... I5J 



WILL — WITNESS. 321 

Ai to a deriM of a dweUing honae by tei tator to his, for life 160 
Ai to ignorance of the hiuband of the rights of the, in a trust ffutd 983 
Ae to a freehold estate and annuity given to his, by testator with pow- 
ers to distress for the same . . 858 
Aa to a second will giving the whole ofthe testator's property to his, 8M 

WILL. 

WiLi^— How an adyameement to a cl^Id made subsequent to a, is to be taken 4 
As to the sentences of ecclesiastical courts in the probate of^ • 87 
. As to declarations of testator after making his, . . • 109 
As to evidence to prove the existence or execitUon of a, 110 
What a sufficient signature to a, within the statute of frauds 886 
Aa to a, signed by tje deceased in presence of two witnesses but sub- 
scribed by them in an adjoining room , • • 860. 
Aa to a legacy to trustees being revoked by a codicil appointing other 

trustees in their room • 850 

As to evidence that a subsequent, had been made and afterwards stolen 250 

What not a sufficieot revocation of a, , • fiSi 

When the fint, is not revived by the destruction of subsequent, « 851 

As to a, being attested in the constructive presence of a testatrix 851 

As to authority in a, to raise money on tbe credit of the estate • 851 

Effect of a share to one child being revoked by codicil • SSI 

How to establish the, of a party totally blind . . . . 853 

Prima fade presumption as to alteration on the face of a, • 863 

Aa to construction of a, . • ' • - 863 

When a testamentary paper in effect revoked by last, • 853 

Prima fade presumption as to execution of a, . , • 854 

WITNESS. 

Wimnss— As to competency of a, whei^ the effect of his testimony is to 

create a ftind from which he is to receive a benefit . • . 18^-15 

Effect of a interest being equal on both sides * I^^I^ 

As to evidence of what an absent, testified to . • • 106 

When a, may adopt a memorandum as his testimony . . 106 

When a, cannot be allowed to testify to the contents of a paper . 109 
Who are to be the judges of the weight to be given to the testimony 

if a, ..... 110 

When a jury may disregard the testimony of a, altogether • 111 

As to a, giving testimony of the contents of a lost writing • 113 
As to the opinion of, as to insanity 153» 165, 166 

What the proper questions to be pat to professional, . • 156 

Who are not competent to prove mistake of jury . « 168 

As to omission of counsel to interrogate a, as to a particular laet 194 

When a, may be asked his opinion as to intent of defendant . 887 

As to who is competent as a, to prove a joint contract • • 854 

Role in weighing the testimony of, naturally biased • • 264 



3S2 WRIT — WRIT OP ERROR* -WRIT OF RSPBLTllf, KTC* 



Wmmwa — ^When objeetion wiO go to the credibility of m. 

What not racfa an interest as to diwqnalify a, m 854 856 

As to a, being inoompetent because be is intarwtad m ovnatof tfai 

As to making a person competent as a, bj a release . 

When the wife of one defendant cannot Be a, for the other 

As to the evidence of one, being sufficient to support a testamentsij 

paper ...... 

As to a, being compelled to give testimony the tendene/ of which nmj 

be to subject him to pecaniaiy loss 
As to the cross examination of, . '• • * . 

As to the testimony of ignorant and illiterate, • 

What not admissible to impeach a, • • . 

4s to a co-obligor being called as a, for the pkintiff • • 

When objection to the competency of a, may be takao • 

WRIT. 

Wrtt— As to a, of ezecotion' issued on a judgment more than a year old 

without scts«/0dcs ..... 2M 



WRIT OF ERROR. 

Writ or Erxor^As to computing interest where a judgnent is affirmed 

on a, • • . . . • 16D 

When neither a new trial nor, can be granted 
* As to an application for a, prayed for without authority of the party 
concerned . . * . . 



WRIT OF INaUIRY. 

Writ or Ivquirt — As to an alteration of the figures in a, by attorney aAer 

it had been served on him • • . 183 

• WRIT OF REPLEVIN. 

."^^I^T or Rbplbvut— As to the duty of sheriff to regain possession of pro- 
perty taken from him by, 885 

WRITING. 

» 

'IRRinHo— As to a,'offerred in evidence being explained by parol 83 
As to a, purporting to be a bond signed and sealed in blanks andfilled 

up and delivered by one not authorized .44 

-General rule as to contract resting partly in, and partly in parol . 58 

Effect of a contract being reduced to, ^ . . . 57, 64 

As to a, signed by jvorkmen purporting to be a contract 66, 5& 

As to witness giving testimony to the contents of a lost, ■ • 113 

As to eountorfeitilig any, of prirate nature with fi^udul^nt intent 183 
As to competency of a Court of Ciancery to correct mistahiis in in 

stmments of .... . t88 



WMTTBN CONTRACTS— WRITTKN IN8TBUMSNT8, RC« 328 

WRITTEN CONTRACrrS. 

WiiTTxv CovTRACTs — Am to the 4pctriiie of ni«fiim jiac(«m appljing to, . 43 

When a, shall neither be impeached nor impaired hj parol 51 

When previous parol contracts are merged in the, . * 53 
Ae to a, made and signed by part at its date and tabeeqaenti/ ngned 

bj the others • . 53—57^ 

As to a, to work at a trade signed by the workmen • 67—00 

E^ct of a contract being reduced to writing . . } 64 

As to evidence to explain the meaning of terms used in a, , 110 

WRITTEN INSTRUMENT. 

WmiTTui iHsTRimsirT— As to using a copy of a^ in evideaoe 117 

As 10 evidence upon a trial for forgery of a, • • 1S3, 18' 

When two, are to be construed together • 256^ 856 

WRITTEN LAWS. 

WuTTBV Laws— As to the proof of foreign Btatntoiy or, 183 

WRONG NAME. 

Wnovo Nav«— EITeet of a person execvting a proiaiN by ft» 
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